
1

TRINITY COLLEGE DUBLIN
JOURNAL OF POSTGRADUATE RESEARCH

Published by the Graduate Students’ Union of the University of Dublin,
Trinity College, in partnership with the Trinity Annual Fund. 

This issue represents submissions from the 2009-2010 academic year.

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 1



2

Published by: 
Brunswick Press Ltd.,
Unit B2,
Bluebell Ind. Est.,
Dublin 12,
Ireland.

ISBN: 0-9550547-2-9, 978-0-9550547-2-3

This issue of the TCD Journal of Postgraduate Research may be cited as: (2010) 9 JPR.

© The contributors and the TCD Journal of Postgraduate Research. No part of this
publication may be reproduced without the permission of the author. All rights
reserved. All views expressed herein are those of the authors and do not necessarily
reflect the views of the editorial team or those of the TCD Graduate Students’ Union.

Printed in Ireland.

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 2



3

TRINITY COLLEGE DUBLIN
JOURNAL OF POSTGRADUATE RESEARCH

VOL. 9

EDITOR
Stephen Lucek, School of Linguistic, Speech and Communication Sciences

CHAIR
Ronan Hodson, President of the Graduate Students’ Union

EDITORIAL REVIEW AND SELECTION COMMITTEE
Niaz Morshed Chowdhury, Department of Computer Science

Owen Corrigan, School of Social Work and Social Policy
Clara Cecilia Fischer, Irish School of Ecumenics

Michael Gorman, School of Law
Ian Hodgson, School of Medicine

Paul Hynds, Department of Civil, Structural and Environmental Engineering
Eamonn Hynes, Department of Computer Science

Florence Impens, School of English
Celia Grace Kenny, Irish School of Ecumenics
Brian Keogh, School of Nursing and Midwifery

EmmaLouise McGinley, Dublin Dental School and Hospital
Sarah Murnaghan, School of Natural Sciences

Conor M. O’Toole, School of Social Sciences and Philosophy
Barbara Siller, School of Languages, Literatures and Cultural Studies

Kelly Thompson, Department of History

ADVISORY COMMITTEE
Prof. Carol A. O'Sullivan
Prof. Stephen Matterson

Dr. Gillian Wylie

PROOFREADERS
Ronan Hodson

Alexandra Murphy

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 3



4

TABLE OF CONTENTS

FOREWORD
PROFESSOR CAROL A. O’SULLIVAN 6

PREFACE
STEPHEN LUCEK 7

INVITED PAPER:
UNDERSTANDING OUR GLOBAL WORLD: THE CONTRIBUTION OF POSTGRADUATE
RESEARCH IN THE INSTITUTE FOR INTERNATIONAL INTEGRATION STUDIES AT TRINITY
COLLEGE
ALAN MATTHEWS, ANAHEED AL-HARDAN, ALDO ZAMMIT BORDA, TARA MCINDOE
CALDER, KOREY DYCK AND JANIS UMBLIJS 8

THE ROLE OF VICTIMS IN THE FIRST TRIAL OF THE INTERNATIONAL CIMINAL COURT
ALDO ZAMMIT BORDA 20

ONLINE DISPUTE RESOLUTION: A NEW GLOBAL REALITY WITH FUTURE POTENTIAL
ANDRINA CARMODY 35

BEATHA: CHARACTERISTICS-BASED RELIABLE END-TO-END COMMUNICATION FOR
MOBILE AD HOC NETWORKS (MANETS)
NIAZ MORSHED CHOWDHURY AND STEFAN WEBER 49

‘OVID IN COUNTY CLARE’: SEAMUS HEANEY’S VERDICT ON BRIAN MERRIMAN’S CÚIRT
MHEÁN OÍCHE
FLORENCE IMPENS 72

PRIVATE PARTS AND PUBLIC SPACES: A FEMINIST ETHIC OF EMBODIMENT
CELIA GRACE KENNY 84

MENTAL HEALTH SERVICE USERS’ EXPERIENCES OF STIGMA
BRIAN KEOGH 95

STEALING HISTORY: THE SOCIAL AND POLITICAL REASONS FOR LOOTING IN CAMBODIA
AND IRAQ
LEON MCNAMEE 108

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 4



5

PHYSICAL ACTIVITY LEVELS AND BODY COMPOSITION IN CHILDREN LIVING IN
DISADVANTAGED AREAS OF URBAN INDIA
CÚISLE O’DONOVAN AND JULIETTE HUSSEY 122

TAKING RESPONSIBILITY FOR CLIMATE CHANGE: CHINA - THE CAUSE AND SOLUTION
ROISIN O’FLANAGAN 137

INTERNATIONAL CRIMINAL COURTS AS AN ARCHITECT OF SUSTAINABLE PEACE IN POST-
CONFLICT SOCIETY? A CRITICAL ANALYSIS
HANNAH PAUL 152

HUMAN SACRIFICE IN THE ANCIENT NEAR EAST
LAERKE RECHT 168

BIOGRAPHIES 181

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 5



6

This is my third and final year as Dean of Graduate Studies, a challenging role that I
have found extremely enjoyable. A real highlight of every year has been reading the
papers submitted to the Journal of Postgraduate Research and listening to the pre-
sentations on the day of the launch. I see this journal as a celebration of the creativi-
ty and innovation of all postgraduate students here in Trinity, and this 9th volume of
the journal is no exception. The topics are diverse and fascinating, including mental
health, mobile networks, Seamus Heaney and Ovid, women’s bodies, human sacri-
fice, online resolution and others. As I wrote last year, it is during such difficult eco-
nomic times as we are currently experiencing that we can really appreciate the value
of the intellectual contributions of the best young minds in our society. This journal
is a testament to the excellence of the postgraduate research being carried out in this
University.

Many thanks to Prof. Stephen Matterson and Dr. Gillian Wylie for their expert
advice and feedback as members of the editorial advisory board. I would like to
express my sincere gratitude to Ronan Hodson, president of the Graduate Students
Union, for his unflagging commitment to this publication. Both he and Alexandra
Murphy have been excellent representatives for Trinity's postgraduate students over
the past two years and will be sorely missed. I wish them well in their future studies.
Much credit is also due to the editor of this year’s volume, Stephen Lucek, for his
extremely professional contributions in leading the review process for these articles.
Finally, to the Trinity Alumni Annual Fund, many thanks for your ongoing support
for this extremely important initiative.

Prof. Carol A. O'Sullivan
Dean of Graduate Studies
June 2010

FOREWORD
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It gives me great pleasure to present Volume 9 of the Journal of Postgraduate Research. This year,
particular emphasis has been placed on the College’s commitment to sustainability. 

With this in mind, I am proud to highlight the work contained herein. Roisin O’Flanagan
examines China’s role in climate change. Consideration of international treaties and greenhouse
gas emissions recorded in China help to paint a picture of how changes can be made and what it
all means for efforts to curb climate change. Cuisle O’Donovan and Juliette Hussey investigate
physical activity levels of children in disadvantaged areas of urban India. A sustainable future for
these children must be rooted in physical activity that eschews obesity and its inherent health
risks. 

Niaz Morshed Chowdhury and Stefan Weber offer a transport protocol designed for wire-
less networks that eliminates problems of extant transport and network protocols which were
designed for wired networks. As our world becomes increasingly less wired, this could provide a
reliable and sustainable model for Mobile Ad hoc Networks. Leon McNamee looks at looting in
Cambodia and Iraq and how a sense of history can be sustained in spite of the theft of treasured
artefacts. 

Aldo Zammit Borda addresses how the International Criminal Court (ICC) treats victims
in respect of the Rome Statute. The ICC’s role in sustainable peace is analysed by Hannah Paul
who considers tribunals into atrocities of the late-20th Century. Andrina Carmody raises impor-
tant questions about Online Dispute Resolution, which takes pressure off courts and improves
their functionality. 

Florence Impens gives us a carefully considered and thoughtful analysis of The Midnight
Verdict, an overlooked Seamus Heaney work. Questions of the role played by translators in inter-
preting literature open the door for debate of how disinterested a poet and public figure can be.
Celia Grace Kenny is concerned with the relationship between female subjectivity and the body. 

Brian Keogh’s research into the stigma of mental health service users in Ireland applies
Grounded Theory to a disenfranchised and marginalised segment of the population. Laerke Recht
refuses to look at human sacrifice in the ancient Near East through modern lenses. This represents
a methodical and considered approach to an oft-maligned and misunderstood subject.  

Sincere thanks to the Dean of Graduate Studies, Professor Carol O’Sullivan who, along
with her advisory committee, debated the papers selected and chose the finalists for the award for
best paper. A special word of thanks also goes out to the Editorial Board who are able to balance
their own academic workload with providing thoughtful feedback on the submissions. The jour-
nal could not function without their tireless work. I also want to thank GSU President Ronan
Hodson and Vice President Alexandra Murphy for their enthusiasm for this Journal. Busy sched-
ules were put on hold while the proofreading was carried out and their encouragement was con-
stant and unwavering.

Stephen Lucek
Editor

PREFACE
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INVITED PAPER:
UNDERSTANDING OUR GLOBAL WORLD: THE CONTRIBUTION OF
POSTGRADUATE RESEARCH IN THE INSTITUTE FOR INTERNATIONAL
INTEGRATION STUDIES AT TRINITY COLLEGE
ALAN MATTHEWS, ANAHEED AL-HARDAN, ALDO ZAMMIT BORDA, TARA
MCINDOE CALDER, KOREY DYCK AND JANIS UMBLIJS

Introduction
Alan Matthews

The Institute for International Integration Studies (IIIS) was established at Trinity
College in 2001 with a grant from the Irish government’s Programme for Research in
Third-Level Institutions (PRTLI) and a philanthropic donation from Peter Sutherland.
It is dedicated to promoting and disseminating research and learning about the myri-
ad dimensions of global and European integration. The public debate on the merits
and demerits of global and European integration has been extremely vigorous in
recent years. Academic research can make an important contribution to this debate by
helping to better understand the underlying processes driving international integra-
tion as well as providing evidence regarding its actual impact. The IIIS seeks to
become a leading international centre that will make a significant contribution to
national, European and global research efforts on these challenging issues.

Achieving a broad understanding of the implications of international integra-
tion for economic and social development plus the challenges it poses for decision
makers in the public and private sectors requires a multidisciplinary approach. In
pursuit of this goal the IIIS brings together a network of internal and external
Research Associates who are linked to its programmes of research (see
www.tcd.ie/iiis for further details). It also provides facilities for a significant number
of postgraduate research students writing dissertations in relevant areas associated
with these programmes. These come from a number of different academic depart-
ments including business, economics, history, law, political science, religion and
sociology.

In this article, we present a series of research vignettes written by five post-
graduate student researchers associated with the IIIS which help to illustrate the
diversity of issues which are being addressed and the methodologies which are being
employed. The students are at various stages in their dissertation research and in
some cases have chosen to highlight one particular aspects of that research. Anaheed
Al-Hardan explains how she is investigating the experiences and perceptions among
Palestinians born as refugees in Syria of the catastrophic 1948-49 Palestine War
which led to the loss of their land. Aldo Zammit Borda looks at the evolving role
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being given to victims in the still nascent international legal order represented by the
International Criminal Court. Tara McIndoe Calder deconstructs Zimbabwe’s recent
experience of hyperinflation to better understand the relative importance of internal
and external factors in explaining aspects of that country’s recent economic history.
Korey Dyck takes as his starting point the way in which religion is increasingly used
or perceived as a defining characteristic in many armed conflicts, and explores the
potential role of inter-religious dialogue for peacebuilding in healing deeply divided
societies. Finally, Janis Umblijs proposes a research programme to understand better
the factors which help to explain how migrants perform in their host country, in par-
ticular, focusing on differences in their attitude to risk.

These research enquiries are exemplars of the sort of research that is necessary
to help us to better understand the factors which are shaping our increasingly inte-
grated world and how, in turn, we can learn to better govern this globalised world to
facilitate economic, social and political progress. This will remain the mission of the
IIIS in the years ahead.

As always, the research presented is the responsibility of the researchers them-
selves and should not be taken to reflect the views of the IIIS nor of the funding agen-
cies involved.

Remembering the Catastrophe: Uprooted Histories and the Grandchildren of
the Nakba
Anaheed Al-Hardan

My research investigates third-generation Palestinian refugees’ practices of memory
and remembrance of the 1948 Nakba (Catastrophe) in the Palestinian refugee camps
of Damascus, Syria, where I conducted ethnographic interview-based field research.
Whilst the Nakba gave birth to the Palestinian refugee camps, the continued lack of
resolution of the Nakba has given birth to a hereditary Palestinian refugee politico-
legal status. My research examines the ways in which Palestinians who have come of
age as refugees as a result of this very lack of resolution actively remember and nego-
tiate the memory of the Nakba, an event that continues to have relevance to their lives
and communities. I contribute to the understanding of international integration by
probing the faultiness of the post-1945 global world order which ipso facto excluded
the Palestinian national community from statehood in an era of de-colonisation and
national self-determination.

The Nakba refers to the Arabic popular term given to the establishment of the
state of Israel on Palestine during the Palestine War (1948-49). Coined by the Arab
nationalist theorist Qustantin Zurayq while the war was still ongoing, the War-as-
Catastrophe was first used in order to describe the catastrophic outcome of the war in
terms of the dispossession of the inhabitants of Palestine as well as the defeat of the
Arab states at the hand of Zionist paramilitaries. The Israeli government’s declassifi-
cation of a large number of its archives that pertain to the Palestine War during the
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1980s saw an ideologically as well as methodologically varied group of Israeli histo-
rians and sociologists shake several cornerstones of the Zionist foundational myth of
what it, in turn, refers to as the ‘War of Independence’. One of the academic legacies
of this group of scholars has meant that recent interdisciplinary literature has emerged
which takes the Nakba’s ‘universe of meaning’ for granted in order to investigate the
actual impact of the Nakba on Palestinian society.

The centrality for Palestinians of the experience of the Nakba has largely been
seen through two simultaneous processes that it brought about: first, national-cultur-
al dispossession and disintegration, and later, the regeneration of the otherwise shat-
tered and dispersed national-cultural remnants of pauperised Palestinian refugee
communities in exile. Beyond these nationalism-oriented readings of the modern
Palestinian experience, however, the continued centrality of the Nakba post-1948,
especially in terms of the exiled Palestinian refugees and their descendants, is mani-
fested primarily through the continued lack of implementation of the refugees’ right
of return to what is today the state of Israel. In this sense, the Palestinian refugee
camps, which sixty years later have become shanty-town fixtures on the social map
of the Arab East, are conspicuous urban signifiers of this facet of the modern
Palestinian experience. For the researcher, these camps provide a starting point where
one can begin to unpack the meaning and implications of the unresolved Nakba for
the Palestinians refugees, who constitute more than half of an estimated overall
Palestinian population of some ten million.

My research project therefore examines the Nakba’s unresolved and ongoing
nature as it actually relates to those refugees who continue to live through its ongo-
ing ramifications. I pursue this line of enquiry through an examination of the place of
the Nakba in Palestinian ‘collective memory’, and in particular, in the memories of
those who were born as refugees as a result of their families’, rather than their own,
dispossession during the Nakba. To this end, I draw on various works of the sociolo-
gist Maurice Halbwachs, who is accredited with establishing the field of the sociolo-
gy of memory, as well as the works of more contemporary students of Halbwachs like
the historians Pierre Norra and Patrick Hutton. 

A study in collective memory via the moment of its articulation by a member
of a group - the moment in which memory becomes social – is essentially an inves-
tigation of the way that that very group, as made up of its various members, actually
is: the way it structures its memories of the ‘past’, the way it defines its identity/ies
through its memories and the way in which these memories are articulated to others
and contested within the group itself. 

Thus, some of the questions that this research raises and answers are:

• What relevance, if any, does the Nakba continue to have to the Palestinian
refugees born after the event? 

• Why does this event continue to have this relevance and how is this relevance
articulated? 
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• What are the social processes involved in the remembrance of the Nakba? 
• How do these processes take place? 
• What are the social frameworks within which individual memories are posited?
• What are the relationships between the collective and the individual within these

very social frameworks? 
• What is the relationship between the recent explosion of grassroots Nakba com-

memoration in the Palestinian refugee camps and the Nakba memory transmis-
sion that occurs in refugee families? 

• What meaning does the public enactment of Nakba remembrance and commem-
oration have when viewed as a community - rather than solely as a nationalist -
oriented activity?

The Palestinian refugee community in Syria provides an important case study for my
research as Syria is one of the most under researched first-states of refuge when com-
pared to other states like Lebanon, Jordan and Egypt. I carried out qualitative inter-
view-based ethnographic research in the Palestinian refugee camps of Damascus,
home to more than two-thirds of the approximately half a million United Nations
Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) regis-
tered refugees in the country. I conducted fifty-two qualitative in-depth open ended
unstructured interviews with three generations of Palestinian refugees in the camp in
which I resided, as well as in five out of the ten UNRWA camps in Syria and in five
different suburbs of Damascus. I also investigated the structural context of the
Palestinian refugee community; to this end, I conducted interviews with Palestinian
political factions, UNRWA representatives as well as civil servants in the state’s
General Authority for Palestinian Arab Refugees. Finally, I also conducted interviews
with civil society leaders in order to investigate the aims, visions and actual practices
of public grassroots Nakba-commemoration.

Justice for victims of international crimes? Analysing the first case before the
International Criminal Court
Aldo Zammit Borda

The Nuremberg trials were significant for their contribution to consolidating the prin-
ciple of individual criminal responsibility at international law. However, as their
object was mainly retributive, and proceedings were overwhelmingly based on doc-
umentary evidence, victims played a secondary and largely marginal role. While the
international role of victims began to improve significantly with the establishment of
the ad hoc international criminal tribunals, in the early nineties, as well as with the
courts in United Nations transitionally-administered areas, it was with the adoption
of the Rome Statute (RS) of the International Criminal Court (ICC), in 1998, that the
position of victims was truly integrated and legitimized in international criminal jus-
tice. In this respect, the RS constitutes a milestone and the system it establishes has
been described as unique.
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While at the national level, many major legal systems have incorporated
measures to protect victims of crime and promote their participation in criminal pro-
ceedings, this trend is by no means universal, particularly in adversarial systems. The
progressive codification of the RS, therefore, has served to set an international stan-
dard which may promote the integration of victims in domestic criminal processes.
Indeed, one of the major contributions of the ICC, as a court of last resort based on
complementarity, is indeed to set this good practice standard for national criminal
systems.

The focus on the role of victims is part of a broader research focus on the first
case before the ICC – that of The Prosecutor v. Thomas Lubanga Dyilo – in the con-
text of the situation in Democratic Republic of the Congo (DRC). The motivation
behind this research is the belief that this case is significant both for the fact that it is
the first test case for formal victims’ participation before the ICC, and for the role it
could play in helping to bring accountability to the DRC. It is envisaged that this case
will help to shape practices before the ICC that could influence how the Court han-
dles future trials.

In this respect, the Lubanga trial for the ICC may be what Tadi! was for the
International Criminal Tribunal for the former Yugoslavia.

The view is taken that a number of significant interlocutory pronouncements
on victims’ participation have already been made by the ICC Chambers which, as
such, deserve further analysis. However, the fact is that this case is ongoing and has
not yet reached the stage of res judicata. All such interlocutory pronouncements are
therefore potentially subject to further appeals.

While the provisions on the role of victims have been variously described as
“unique” and representing a “completely new concept for an international criminal
court,” the caution of M. Cherif Bassiouni must equally be kept in mind: “Experience
tells us that the Court is likely to be blamed for what it is not, or will not be, in a posi-
tion to achieve.” 

It is vital therefore that, while acknowledging the singular contribution of the
RS, the introduction of too high an expectation of the process should be avoided, in
order not to jeopardize its success.  Indeed, it has been observed that the credibility
of the process risks being undermined by overstating what may be achievable in prac-
tice.

It is probably in this sense that Judge René Blattmann posited that “the issues
pertaining to victims' participation have not been extensively examined through inter-
national jurisprudence and the implications of [the ICC’s] decisions on the issues are
largely untested. In this regard,...we have a great responsibility to the field of inter-
national criminal law to provide jurisprudence on victims' participation which will
move us forward in this important new element of this field.”

This Ph.D. research will focus on the first trial before the ICC, including the
position of victims. In respect of this latter area, it will firstly provide an overview of
developments with regard to victims’ participation in the area of international crimi-
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inal justice, and will proceed to consider the impact of the alleged crimes on victims
as this emerges from the ongoing witness testimonies and victim applications. The
research paper will subsequently explore the definition of “victim” under the RS sys-
tem before considering the functions of particular offices and sections within the
Court especially responsible for facilitating victims’ participation at the ICC. The
rights associated with the granting of victim status will be examined next, followed
by a brief consideration of the provisions for reparations. The research paper will then
counterpoise the rights of victims with those of the accused, and it will conclude by
highlighting two episodes in which the rights of victims were brought particularly to
the fore in the Lubanga trial, namely, the non-disclosure of potentially exculpatory
material and the near release of the accused, and the request for the modification of
the legal characterization of the facts. 

Hyperinflation in Zimbabwe:  Money Demand, Seigniorage and Aid Shocks
Tara McIndoe Calder 

In January 2009 almost ten years of extremely high inflation came to an end in
Zimbabwe. Since 2001 Zimbabwe had experienced rates of inflation above 100%
annually. Using a newly created price series I show that in September 2006 monthly
inflation exceeded 50% per month which means that it entered an extended period of
hyperinflation, as defined by Cagan.1 It is thus one the few hyperinflations to have
occurred over the last 10 years. 

The authorities in Zimbabwe view the recent high inflation period through two
prisms. First, they maintain that the private sector bid up prices speculatively in order
to maximise profits and exert extreme pressure on the economy. Second, they main-
tain that negative aid shocks and international sanctions contributed to the economic
decline since 2000, including the high inflation rate. Zimbabwe has experienced
development assistance and external financing shocks as access to assistance from
the international finance institutions, European Union etc, has been withheld from the
country.  This explanation suggests that printing money is one way the authorities
have sought to finance the gap between expected government revenue (including
grants and aid) and actual receipts. 

This research investigates these two potential (and conflicting) reasons for the
hyperinflation seen in the Zimbabwean economy between 2006 and early 2009 -
whether private sector price speculation drove the hyperinflation or whether large
reductions in external (aid)financing have led to the authorities to resort to seignior-
age financing of the domestic deficit.

The starting point for the empirical analysis is the construction of a new price
series, based on the parallel market rate of foreign currency in Zimbabwe, to deflate
money balances and establish an inflation series. This new price series does not suf-
fer from the issues surrounding the domestic price series, especially the publication
delays of the CPI in recent years. Until mid-2008 (beyond the estimation period of
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my paper) all domestic prices were set in Zimbabwe dollars (the sole legal
tender).

To test the alternative hypotheses for Zimbabwean hyperinflation I
estimate a demand for money function for the country over the time period
1980-2008 and find that real money balances are cointegrated with the
change in the price level with plausible convergence rates and long-run
elasticities. The initial econometric estimation results confirm that during
periods of high inflation holdings of real money balances (demand for
money) are explained in large part by the expected inflation rate. The
importance of accounting for large shocks when estimating money demand
functions for developing economies is also illustrated. An autoregressive
distributed lag (ARDL) model is estimated which confirms the initial results
and establishes a long-run (for over 26 years) money demand function for
Zimbabwe.  

This estimated model is then used to test for self-perpetuating prices
and feed-back mechanisms between nominal money and prices as a way of
investigating whether the private sector bids up prices speculatively. We
find evidence to suggest that although feed-back mechanisms do exist
between money and prices, that prices are not themselves self-perpetuating
in the sample period. The self-perpetuation of prices is rejected outright.
Non-explosive price movements provide evidence that increased money
supply, rather than private sector price speculation, may be driving inflation
in Zimbabwe. However, the absence of appropriate instruments for exo-
geneity testing does weaken this finding. Endogeneity (which precludes
inference regarding causality) is an important issue.

To investigate the characteristics of the funding deficits in Zimbabwe
in recent years the revenue raising options open to the government are
examined. These comprise domestic tax revenue, development assistance
and seigniorage (revenue that accrues to the government as a result of print-
ing fiat currency). Another component of domestic revenue raised from pur-
chasing export earnings at cheap rates of exchange may have further been
used to plug the financing gap, although this is difficult to quantify with
existing data. 

Although the total value of development assistance declined in the
early 2000s it now makes up a larger proportion (close to 20%) of total gov-
ernment revenue than at any time between 1981 and 2000. The decline in
international financing (ODA) has not been as dramatic as the loss in
domestic financing as the domestic tax base collapsed due to the country's
economic decline. Even when external financing (aid) is decomposed into
humanitarian and non-humanitarian assistance the decline in external assis-
tance to the government is far from dramatic. Seigniorage levels have
increased significantly in recent years as other sources of (domestic and
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international) financing have declined. Seigniorage, as a proportion of total
revenue, increased from 5% in 1981-1982 to over 40% between 2003 and
2007. The estimated elasticity on the price variable is used to calculate the
revenue maximising level of seigniorage given constant rates of money sup-
ply growth.

Seigniorage financing (and export earnings financing through differ-
ing rates of foreign exchange) must be considered when attempting to
address the financing imbalances currently present in the economy. The big
story is that total government revenue has declined by over 50% from its
peak in the mid-1990s, due in large part to a precipitous decline in domes-
tic (primarily tax) non-seigniorage revenue.  Thus the second potential rea-
son for hyperinflation, printing money to alleviate financing losses is
accepted, but it is noted that financing losses are due to the collapse of the
domestic tax base rather than the decline in external financing.

Zimbabwe is an example of a developing country still trying to find
its place in the globalised world economy that characterises the twenty-first
century. My research provides insight into the consequences and gover-
nance requirements of international integration for small, newly-independ-
ent, developing nations. High levels of inflation especially in the 1980s and
1990s reflected the difficulties inherent in reconciling trade liberalisation
with necessary fiscal and monetary restraint. Several newly independent
developing nations in the last forty years have grappled with these issues to
a lesser or greater extent (although few countries have experienced the
inflation rates seen in Zimbabwe) as they attempt to engage with an increas-
ingly globalised economy in the context of domestic redistribution demands
and significant social, political and economic development requirements.

The Contribution of Interreligious Dialogue for Peacebuilding in Deeply
Divided Societies
Korey Dyck 

The key research question that defines my thesis is whether Interreligious
Dialogue for Peacebuilding (IDP) can be identified as a novel, distinct and
legitimate method of conflict intervention.  The basis of this exploration is
the varied and until now, unexamined practices of IDP as religious peace-
building, within the emerging ‘religion and peacebuilding’ field of study.
The research is located within the sub-discipline of Peace Studies (PS). 

The research question is particularly relevant due to the prevalence of
‘religious conflict’ within the contemporary socio-political realm.  This
‘Global Resurgence of Religion’ has manifested itself in a range of ways
post Cold War.  Fundamentalisms, religious extremism, and various ethnop-
olitical conflicts often mobilise religion to advance political goals, and to
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actualise dissent against the imposition of standardised Western values,
often cloaked under the veil of globalisation.  With religious conflict some-
times characterised as ‘neighbour attacking neighbour’, IDP is increasingly
becoming relevant to international bodies as armed conflict bleeds over into
adjoining countries.  A hallmark of deeply divided societies is that culture
and religion play a crucial role in continued armed violence.  Unlike United
Nations peacebuilding interventions, which have a similar orientation to
statebuilding, religious peacebuilding and IDP utilise and resource local
religious traditions to build relationships across political ideologies.  The
thesis question is thus necessarily located at the nexus of such attempts to
employ religion in this instrumentalist fashion.

The primary research aims are:
1. To examine current peacebuilding theory and practice
2. To identify what religion can contribute to a gap in peacebuilding
theory
3. To argue interreligious dialogue for peacebuilding practice fills the
intellectual gap in peacebuilding knowledge.

A comparative methodological approach is employed, using three ‘case
studies’ of IDP practice.  The case studies collect similar practices under
three categories, focusing on how religious peacebuilders build trust
between enemies.  The aim of employing case studies is to examine and
identify convergences in epistemology and practice.  A desk-based data col-
lection incorporates published accounts in primary and secondary literature,
using grey literature such as new stories and website information to corrob-
orate factual events and contest academic claims.  The theoretical back-
ground of the thesis relates to three overlapping areas, namely Conflict
Resolution, Conflict Resolution and Analysis, and Peace Studies.
Additionally, there are three critical assumptions driving the thesis: 

1. Culture and religion are dynamic and overlapping human con-
structs
2. Culture and power are created through human relationship at the
same time
3. IDP must engage both the cognitive and affective in order to
change the behavioural.

The interpretative lenses I use for investigating the IDP methodologies in
practice include power, culture and affect (emotion).

Preliminary findings indicate substantial variances in contemporary
peacebuilding activities.  Epistemologically, IDP utilises and values non-
rational and non-verbal sources of knowledge.  That is, worship and prayer,
silence and ceremony, in addition to somatic and intuitive sources of knowl-
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edge allow connections between combatants to be made more easily and at
a ‘deeper’ level.  If a majority of the world’s population adhere to a reli-
gious worldview, then addressing the worldview in trust-building exercises
is necessary.  Further findings indicate different theoretical definitions of
‘peace’ at work.  With IDP and religious peacebuilding, the participants and
the practitioners’ religious background help to conceptualise peace signifi-
cantly different from secular peacebuilding ‘professionals’.  The contrasting
definitions lead to different practice.  Differing practice includes structur-
ing ‘peace talks’ using religion to frame the sessions, with prayer, singing,
and scriptural lessons central to peace dialogues.  Lastly, regarding the
practice of IDP, in-group processes (counselling and religious instruction)
precede inter-group meetings.  Said differently, same religion preparation is
as important as interreligious dialogue before dialogue forums.  This find-
ing is counter to early unofficial conflict resolution workshops where same-
religion groups could spontaneously ‘form’ for the sake of the sessions.

One possible conclusion of researching Interreligious Dialogue for
Peacebuilding is evidence of a budding community of practice, seemingly
indicating a growing acceptance of IDP as a complementary approach to
normative peacebuilding activities.  If religion is popularly linked in the
media to extremism and violence, religious peacebuilding generally and
IDP specifically can begin to counteract the impression that belief in reli-
gion is irrational and, at worst, that religion breeds violence.  IDP has the
ability to both remedy ‘the politicisation of religion’ for violence and pro-
mote the constructive use of religion in healing deeply divided societies.

Migration and Risk Attitudes 
Janis Umblijs

The movement of labour between countries is a key feature of today’s inter-
nationally integrated world.  In fact the United Nations estimates that in
2005 around 3% of the total global population lives outside of its country of
birth.  It is also true that we do not yet fully understand the dynamics of
migration flows between countries. I am interested in the factors that affect
these flows and how different economic and social conditions influence the
characteristics of migrants.

The characteristics of migrants, often referred to as migrant ‘quality’
in the literature, have significant policy implications for the receiving coun-
try. This can include characteristics such as education and work experience.
Governments often have conflicting views about migration; they are happy
to welcome high skilled workers while cautious about the effects of immi-
grants who might not be able to find employment. By taking a new per-
spective on the issue, my aim is to contribute to the existing literature and
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provide insights into what factors affect migrant quality over time and
between countries.

While ‘observable’ characteristics, such as education and wage lev-
els, are a guide to how migrants perform in the economy of the host coun-
try, looking only at these characteristics does not tell the whole story. There
are many other factors, which might be less easy to observe, that could indi-
cate how well a migrant will perform in the host economy. The characteris-
tic that I am interested in is attitude towards risk. Recent articles using data
from the German Socioeconomic Panel have found that individuals that are
more risk loving are more likely to move between regions (within Germany)
in their lifetime, are more likely to be entrepreneurs and are likely to earn
more than risk averse individuals, holding all other factors constant.

My aim is to bring together these observations and propose that the
heterogeneity of risk attitudes across migrants is important in determining
their future performance in the labour market of the host country. By con-
sidering migration as a risky investment (where the individual could poten-
tially earn a higher wage but where this outcome is uncertain), it becomes
clear that only those that are willing to take this risk will migrate.  The
corollary of this is that those who do migrate will on average be more risk
loving than those who do not.  In addition, one would also expect the aver-
age risk preferences to vary between cohorts of migrants, as different
groups face different degrees of risk, depending on factors such as networks
of former migrants, job availability and other economic conditions in the
host country relative to the origin country. In essence, as the decision to
migrate becomes less of a risk, the average migrant in a given cohort will be
more risk averse. 

I will test these relationships empirically using data from a household
survey of migrants which is being conducted by Dr Catia Batista and Dr
Gaia Narciso from the Economics Department at Trinity College. The sur-
vey collects a wide range of information on the characteristics and histories
of a random sample of 1,500 recent immigrants in the Greater Dublin area,
including their risk attitudes.  A number of questions to measure risk are
included in the survey, such as self evaluation questions, hypothetical lot-
tery questions and questions on behavior (such as history of buying insur-
ance) that would reveal the risk attitude of the migrants. 

The results will reveal how attitudes towards risk vary between
cohorts of migrants from New Member States to the Greater Dublin area fol-
lowing the accession of these countries in 2004. This will hopefully con-
tribute to a better understanding of how the ‘quality’ of migrants in terms of
unobservable characteristics varies between cohorts, and help to explain
why other observable characteristics such as age, education and schooling
have not been fully successful in predicting the marketplace outcomes of
migrants. 
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NOTES

1 Cagan, P. (1956), Studies in the Quantity Theory of Money, The University
of Chicago Press, chapter The Monetary Dynamics of Hyperinflation, pp. 25-120.
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Abstract
The Rome Statute (RS) of the International Criminal Court (ICC) is a milestone
for the role it accords to victims in international criminal proceedings. The pro-
visions on victims’ participation in the RS system have been applied for the first
time in the case of Mr Thomas Lubanga Dylio. This research paper takes the
view that a number of significant interlocutory pronouncements on victims’ par-
ticipation have already been made by the ICC Pre-Trial, Trial and Appeals
Chambers which, as such, deserve further analysis. The research paper will
explore the definition of “victim” under the RS system and consider the func-
tions of particular offices and sections within the Court especially responsible
for victims’ participation at the ICC. It concludes by noting that the impact of
the RS system on victims and affected communities will be addressed at the first
Review Conference of the RS, scheduled to be held in Kampala, Uganda, in
2010.

Introduction
The Rome Statute (RS) of the International Criminal Court (ICC)1 is a milestone
for the role it accords to victims in international criminal proceedings. The pro-
visions of the RS system have been described as unique. They represent a com-
pletely new concept for an international criminal court.

The provisions on victims’ participation have been applied for the first
time in the case of Mr Thomas Lubanga Dylio. This case is significant both for
the fact that it is the first test case for formal victims’ participation in an inter-
national criminal trial,2 and for the role it could play in helping to bring account-
ability to the Democratic Republic of the Congo (DRC). It “will also help to
shape practices before the ICC...that could influence how [the Court] handles
future trials.”3

This research paper takes the view that a number of significant interlocu-
tory pronouncements on victims’ participation have already been made by the
ICC Pre-Trial, Trial and Appeals Chambers which, as such, deserve further
analysis. However, it should be borne in mind that these pronouncements have
not yet reached the stage of res judicata, as the Lubanga trial is still, at the time
of writing,4 sub judice at the ICC Trial Chamber I.

The research paper will explore the definition of “victim” under the RS
system and consider the functions of particular offices and sections within the

THE ROLES OF VICTIMS IN THE FIRST TRIAL OF THE INTERNATIONAL
CRIMINAL COURT
ALDO ZAMMIT-BORDA
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Court especially responsible for victims’ participation at the ICC. It concludes
by noting that the impact of the RS system on victims and affected communities
will be addressed at the first Review Conference of the RS, scheduled to be held
in Kampala, Uganda, in 2010.

Definition of “Victims”
While the term “victims” is not defined in the RS,5 a definition is to be found in
Rule 85 of the Rules of Procedure and Evidence (RPE), which provides:

For the purposes of the Statute and the Rules of Procedure and Evidence:
(a) Victims means natural persons who have suffered harm as a result of the
commission of any crime within the jurisdiction of the Court;
(b) Victims may include organizations or institutions that have sustained
direct harm to any of their property which is dedicated to religion, education,
art or science or charitable purposes, and to their historic monuments, hos-
pitals and other places and objects for humanitarian purposes.

Moreover, Article 68(3) RS states that:

Where the personal interests of the victims are affected, the Court shall per-
mit their views and concerns to be presented and considered at stages of the
proceedings determined to be appropriate by the Court and in a manner
which is not prejudicial to or inconsistent with the rights of the accused and
a fair and impartial trial. Such views and concerns may be presented by the
legal representatives of the victims where the Court considers it appropriate,
in accordance with the Rules of Procedure and Evidence.

A survey of the negotiations reveals that paragraph 6(b) of the Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by
the General Assembly (GA) of the United Nations (UN) in November 1985,
formed the prototype for the configuration of Article 68(3).6

The provisions of the RS and RPE have been applied by a number of ICC
Pre-Trial, Trial and Appeals Chamber pronouncements in the Lubanga trial. The
leading decisions in this respect are those of 18 January 2008 (Victims’
Participation Decision),7 in which the ICC Trial Chamber I established which
criteria it would apply to applications by victims to participate, the modalities of
participation of victims, how common legal representatives for victims would be
used, and which protective and special measures might be taken in respect of
victims, as well as the appeals judgement of 11 July 2008 (Victims’ Participation
Appeals Judgement).8
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Natural and Legal Persons
Rule 85 RPE provides that victims may be “natural” or “legal” persons. In case
of the latter, these must be organizations or institutions that have sustained direct
harm to any of their property which is dedicated to religion, education, art or sci-
ence or charitable purposes, and to their historic monuments, hospitals and other
places and objects for humanitarian purposes. For instance, one of the applicants
granted victim status at the trial was a school principal who was granted leave
to participate both as a “natural” person and as the representative of a school.9

Personal Harm
The Victims’ Participation Decision, in considering the concept of “harm” under
Rule 85 RPE, provided that once the ICC Trial Chamber I had established that
an applicant for victim participation was a natural or legal person it would con-
sider whether the applicant had suffered any harm as a result of the commission
of a crime within the jurisdiction of the Court.

The ICC Appeals Chamber amended the Victims’ Participation Decision
on this point in that it found that the harm suffered under Rule 85 RPE must nec-
essarily be personal harm. Material, physical, and psychological harm are all
forms of harm that fall within the rule if they are suffered personally by the vic-
tim.

Direct / Indirect Victims
It was found, in the Victims’ Participation Decision, that “people can be the
direct or indirect victims of a crime within the jurisdiction of the Court.”10 This
finding was confirmed in the Victims’ Participation Appeals Judgement, which
stated that the harm suffered by natural victims does not necessarily have to be
direct. However, on this point, Judge Pikis entered a dissenting opinion, holding
that “there must be a direct nexus between the crime and the harm, in the sense
of cause and effect.”11

In April 2009, the ICC Trial Chamber I delivered a decision on “indirect
victims” which held that: “two categories of victims can participate. First,
“direct” victims: those whose harm is the “result of the commission of a crime
within the jurisdiction of the Court”. Second, “indirect victims”: those who suf-
fer harm as a result of the harm suffered by direct victims.”12

Victims of the Case
In the Victims’ Participation Decision, the Majority of ICC Trial Chamber I
defined “victims” broadly. Underpinning their approach was the understanding
that “proceedings before the Court are sui generis and the Court must develop
trial procedures that meet the particular exigencies of the international cases that
it will have to decide, applying the RS framework.”13
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The Majority took the view that Rule 85 RPE does not have the effect of
restricting the participation of victims to the crimes contained in the charges.
They held that “it is therefore clear that a victim of any crime falling within the
jurisdiction of the Court can potentially participate.”14 The Majority acknowl-
edged that this category was “very wide.”15 Their position seems to have been
influenced by the view of Judge Pikis who, in an earlier, separate opinion, had
held that “The definition of “victims”...[in Rule 85 RPE] embraces all persons
who are victims of crimes within the jurisdiction of the Court.”16 (emphasis sup-
plied)

Judge Blattmann, however, did not agree with this broad definition. In his
separate and dissenting opinion, he held in strong terms that: “I completely dis-
agree with the assertion of the Majority that the Statute does not limit the
Chamber’s jurisdiction to the crimes attributed to the accused...With such a def-
inition, it becomes very difficult to know who is actually a victim of the alleged
crimes attributed to the Accused.”17 Judge Blattmann’s view was that the ICC
Trial Chamber I had the competency to determine whether a person is a victim
only when linked to the facts and circumstances found within the charges pre-
sented by the prosecution and confirmed by the Pre-Trial Chamber I, and had to
stay within this framework in its consideration of victims.

This view was the one favoured by the ICC Appeals Chamber which,
while acknowledging that Rule 85 RPE did not expressly restrict the participa-
tion of victims to the crimes charged, held that this provision had to be read in
context and in accordance with its object and purpose.  The ICC Appeals
Chamber stated that the harm alleged by a victim must be linked with the
charges confirmed against the accused. If an applicant is unable to demonstrate
a link between the harm suffered and the particular crimes charged, then even if
his or her personal interests are affected by an issue in the trial, it would not be
appropriate for his or her views and concerns to be presented at the trial.18

Dual-Status Victims
The ICC Trial Chamber I identified a category of individuals who have the dual
status of witness and victim. The Chamber rejected the view that victims appear-
ing before the Court in person should be treated automatically as witnesses.
Instead, the Chamber held that “Whether or not victims appearing before the
Court have the status of witnesses will depend on whether they are called as wit-
nesses during the proceedings.”19 It was also held that the fact that an individ-
ual had dual status did not grant him or her rights in addition to those of some-
one who is only a victim or only a witness.20
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Applications for Victim Status
In determining whether an applicant is a “victim” for the purposes of the RS
framework, the ICC Trial Chamber I laid out the following procedure21:

The Chamber will determine whether the victim is a “natural or legal per-
son” pursuant to Rule 85 of the Rules. In reaching this decision, the Trial
Chamber will seek to achieve a balance between the need to establish an
applicant’s identity with certainty, on the one hand, and the applicant’s per-
sonal circumstances, on the other. Bearing in mind the current situation in
the Democratic Republic of Congo and the difficulties that applicants may
often have in obtaining or producing copies of official identity documents,
and the need in consequence of ensuring that victims are not unfairly
deprived of an opportunity to participate for reasons beyond their control,
the Trial Chamber will consider, inter alia, the following range of documents
by which a “natural person” may establish proof of his or her identity:

i) Official identification documents, such as a national identity card, a
passport, a birth certificate, a death certificate, a marriage certificate, a
family registration booklet, a will, a driving licence or a card from a
humanitarian agency;
ii) Non-official identification documents, such as a voting card, a student
identity card, a pupil identity card, a letter from local authority, a camp
registration card, documents relating to medical treatment, an employee
identity card or a baptism card;
iii) Other documents, such as a certificate or attestation of loss of speci-
fied official documents, school documents, a church membership card, an
association or political party membership card, documents issued in
rehabilitation centres for children associated with armed groups, certifi-
cates of nationality or a pension booklet.

In those instances where it is not possible for an applicant to produce these doc-
uments, the Chamber would consider a statement signed by two credible wit-
nesses, who provide proof of identity, attesting to the identity of the applicant
and including, where relevant, the relationship between the victim and the per-
son acting on his or her behalf.

In assessing applications for victim status, the Chamber has therefore
been sensitive to the fact that official documentation to attest the identity of vic-
tims - a method commonly used in Western courts - may be difficult to obtain in
the relevant areas of the DRC, or simply may not exist, and that this should not
serve to unfairly deprive victims of an opportunity to participate. Indeed,
notable cultural differences in the use and registration of names emerged from
the expert testimony on names and other social conventions in the DRC.22
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When faced with a similar question, the ICC Pre-Trial Chamber I had ear-
lier acknowledged that in some countries, civil status records, such as attesta-
tions of birth, marriage certificates or death certificates may not be available. It
noted that international jurisprudence reflected the approach that while birth cer-
tificates issued by the competent authorities in accordance with domestic legis-
lation are the best means of proving a person’s age, they do not constitute the
sole means of providing such proof. This flexible approach was the only
approach which was consistent with the requirement to fully respect the speci-
ficities of the cultures and customs of the world’s different people.23

This flexible approach does, however, have its limits and applications
have been rejected on the grounds of incompleteness, defect of form, or insuffi-
cient supporting information.24 This naturally does not preclude a victim re-
applying should any such defect be rectified. Moreover, applicants whose appli-
cations were rejected by the ICC Pre-Trial Chamber I could re-apply for victim
status to the ICC Trial Chamber I should any defects in their applications be rec-
tified.25

In cases where the applicant was an organisation or institution, the
Chamber would consider any document constituting it, in accordance with the
law of the relevant country, and any credible document that establishes it has
sustained direct harm to any of its property.

Once the ICC Trial Chamber I had determined that an applicant is a nat-
ural or legal person, it would proceed to consider, in accordance with Rule 85
RPE, if there is evidence that the applicant suffered any harm as a result of the
commission of a crime with which the accused is charged. At that stage of pro-
ceedings, the Chamber would only be able to make a prima facie determination
of the alleged harm suffered, since any final determination on this point could
infringe on the presumption of innocence of the accused enshrined in Article 66
RS.26

Finally, for the purposes of approving victim status, the ICC Trial
Chamber I had to satisfy itself that the personal interests of the applicant were
affected in accordance with Article 68(3) RS and Rule 85 RPE.27 Following an
initial, general determination of “personal interest”, the victim would have to
demonstrate how his or her “personal interests” were affected specifically in
order to participate at any given stage of the proceedings.

Protection of Victims under the Rome Statute
Article 68(1) RS states:

The Court shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. In so
doing, the Court shall have regard to all relevant factors, including age, gen-
der... and health, and the nature of the crime, in particular, but not limited to,
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where the crime involves sexual or gender violence or violence against chil-
dren. The Prosecutor shall take such measures particularly during the inves-
tigation and prosecution of such crimes. These measures shall not be preju-
dicial to or inconsistent with the rights of the accused and a fair and impar-
tial trial.

This Article is complemented by Rule 86 RPE which, inter alia, provides that
organs of the Court in performing their functions under the Statute or the Rules
shall take into account the needs of all victims, in particular, children, elderly
persons, persons with disabilities and victims of sexual or gender violence.

While the duty to take into account the needs of victims rests with all
organs of the Court, the RS and RPE provide for particular structures which are
especially responsible for the support and protection of victims. Within the
Registry, these include: the Victims and Witnesses Unit (VWU) and the Victims
Participation and Reparations Section (VPRS). In this context, it will also be
useful to look into the structures of the Office of Public Counsel for Victims
(OPCV) and Legal Representatives of Victims (LRV).

The Registry
Article 43 RS and Rule 16 RPE set out general responsibilities of the Registrar
relating to victims and witnesses. These are supplemented by Chapter 3 of the
Regulations of the Registry.28

Victims and Witnesses Unit
Article 43(6) RS provides that:

The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor,
protective measures and security arrangements, counselling and other
appropriate assistance for witnesses, victims who appear before the Court,
and others who are at risk on account of testimony given by such witnesses.
The Unit shall include staff with expertise in trauma, including trauma relat-
ed to crimes of sexual violence.  

The functions, responsibilities and expertise of the VWU are elaborated in
Section III(2) RPE. The VWU is responsible for, amongst others, providing vic-
tims who appear before the Court with adequate protective and security meas-
ures and assisting them in obtaining medical, psychological and other appropri-
ate assistance.

In the Victims’ Participation Decision, the ICC Trial Chamber I held that
the VWU’s responsibility towards victims commences from the moment they
“appear before the Court.” An “appearance” occurred as soon as a completed

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 26



27

application to participate was received by the Court. In arriving at this interpre-
tation, the Chamber noted that while it “readily understands that considerable
demands are made on the Victims and Witnesses Unit and there are undoubted
limitations on the extent of the protective measures that can be provided,
nonetheless to the extent that protection can realistically be provided by the
Court during the application process, the responsibility for this rests with the
Victims and Witnesses Unit.”29

Indeed, when subsequently faced with a high number of victim applica-
tions, the ICC Trial Chamber I adopted a decidedly more ‘realistic’ approach
with respect to protective measures for victim applicants. While the Chamber
acknowledged “potential high levels of insecurity in relevant parts of the
Democratic Republic of Congo,” it admitted that assessing the appropriate pro-
tective measures for each individual applicant would entail considerable “cost
and time” on the part of the VWU. 

Invoking the ‘principle of proportionality,’30 the Chamber concluded that,
at that stage of proceedings, the adoption of any protective measures for victim
applicants other than redactions (in particular, measures in the field of reloca-
tion) “would exceed the scope of the present proceedings and would therefore be
unjustified.”31

The VWU also has important responsibilities towards individuals who
hold the dual status of victims and witnesses.32

Victims Participation and Reparations Section
The VPRS is a special section within the Registry tasked with facilitating the
participation and reparations of victims, as specified in Chapter 3, Section 2 of
the Regulations of the Registrar. 

The functions of the VPRS include, amongst others, the preparation, upon
receipt of a victim application, of an assessment whether the disclosure to the
prosecutor, the defence and/or other participants of any information contained in
such an application may jeopardise the safety and security of the victim con-
cerned;33 the preparation of reports on victim applications for consideration by
the Court;34 and certain duties with regard to individuals who have dual status.35

Office of Public Counsel for Victims
The OPCV was established after the RS and RPE had been adopted.36 It was cre-
ated by the Regulations of the Court, with a mandate to provide support and
assistance to the legal representatives and the victims. Neither the RS nor the
RPE provide for the participation of the OPCV in the proceedings. As such, in
its early stages, the OPCV was occupied with defining its proper role in the
overall RS system.37

Regulation 81 of the Regulations of the Court38 provides that:
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1. The Registrar shall establish and develop an Office of Public Counsel for
victims for the purpose of providing assistance as described in sub-regula-
tion 4.
2. The Office of Public Counsel for victims shall fall within the remit of the
Registry solely for administrative purposes and otherwise shall function as a
wholly independent office. Counsel and assistants within the Office shall act
independently.
3. The Office of Public Counsel for victims may include a counsel who meets
the criteria set out in rule 22 and regulation 67. The Office shall include
assistants as referred to in regulation 68.
4. The Office of Public Counsel for victims shall provide support and assis-
tance to the legal representative for victims and to victims, including, where
appropriate:
(a) Legal research and advice; and
(b) Appearing before a Chamber in respect of specific issues.

The relevant provisions of the RS system envisage that the OPCV may fulfil a
wide variety of functions during the trial stage. The ICC Trial Chamber I
stressed, however, that in critical respects, it was for the ICC Trial Chamber I -
and not the OPCV - to determine the precise nature of the role of the OPCV in
a particular case.39

The ICC Trial Chamber I held that it is necessary that the power to deter-
mine the role of the OPCV was vested in the Chamber, in particular because of
the latter’s responsibility to manage the proceedings and to ensure the fair and
expeditious conduct of the trial. Significant problems could emerge if the
Chamber was not able to prevent conflicts of interest or other events that may
result in a damaging diminution of the OPCV’s core role, which was to provide
support and assistance to the legal representatives of victims and to the vic-
tims.40

During the early stages of the Court’s existence, the ICC Trial Chamber I
determined that it was critical that the OPCV concentrated its limited resources
on its core functions to provide support and assistance to the legal representa-
tives of victims and to victims who had applied to participate, rather than repre-
senting individual victims before the Court.

When, however, the OPCV had to represent victims before the Court,
such as victims whose application was still pending,41 the ICC Trial Chamber I
determined that this should not have the consequence of diminishing the rights
of the defence. The RS system therefore had to be applied as if the OPCV was
an “ordinary” legal representative and its observations had to be treated as if
they were made by a legal representative of victims.42
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Legal Representatives of Victims
Chapter 4(3)(3) RPE concerns participation of victims in the proceedings and
Rules 90 and 91 thereof relate specifically to the appointment and participation
of LRVs.

Rule 90(2) RPE states:

Where there are a number of victims, the Chamber may, for the purposes of
ensuring the effectiveness of the proceedings, request the victims or particu-
lar groups of victims, if necessary with the assistance of the Registry, to
choose a common legal representative or representatives. In facilitating the
coordination of victim representation, the Registry may provide assistance,
inter alia, by referring the victims to a list of counsel, maintained by the
Registry, or suggesting one or more common legal representatives.

Rule 91(2) RPE moreover provides that:

A legal representative of a victim shall be entitled to attend and participate
in the proceedings in accordance with the terms of the ruling of the Chamber
and any modification thereof given under rules 89 and 90. This shall include
participation in hearings unless, in the circumstances of the case, the
Chamber concerned is of the view that the representative’s intervention
should be confined to written observations or submissions. The Prosecutor
and the defence shall be allowed to reply to any oral or written observation
by the legal representative for victims.

Furthermore, Regulation 79(2) of the Regulations of the Court states:

When choosing a common legal representative for victims in accordance with
rule 90, subrule 3, consideration should be given to the views of the victims,
and the need to respect local traditions and to assist specific groups of vic-
tims.

As many of the victims participating in the Lubanga trial are children, the ICC
Trial Chamber I had to resolve the question as to whether minors could be rep-
resented by persons who were not their relatives or legal guardians. 

The ICC Trial Chamber I was categorical on this point. It noted that: 

“The RS system is clear on this issue. There are no provisions establishing
categories of people who alone are allowed to act for victims, whether the
latter are adults or children.[...] It follows that the person acting on behalf of
a victim does not have to be a relative or a legal guardian because, within the
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Rules, the ‘person acting’ is undefined and unrestricted. [...] In support of
this approach, the inevitable experience of most, if not all, children who were
recruited in the circumstances alleged in this trial, is that they will have been
separated from their parents and other adult relatives at a relatively young
age. Many of them have been living, to put it at its lowest, disjointed and
very unsettled lives for a number of years. Some children have still not been
reunited with their families and they do not have legal guardians. To the
extent that they have managed to find representation at all, they are often
assisted by people such as schoolteachers and other similar community fig-
ures” (emphasis supplied).43

The ICC Trial Chamber I also had to decide on the question of applicants
who were children when the application was originally filed, but who were now
adults (or were close thereto). The Court determined that such applicants were
not required to furnish the Court with fresh documents authorising the person
who had represented them hitherto to remain in that role. If such a requirement
were to be imposed, it would be “onerous [on the victims] and against the inter-
ests of justice.”44

Another question which the ICC Trial Chamber I had to determine was
whether it was a precondition for applicants who were still under 18 that that
their application was made by an LRV. The ICC Trial Chamber I observed that:

“Rule 89(3) of the Rules is a permissive rather than a mandatory provision:
an application in the case of a victim who is an adult may be made by person
on his or her behalf with their consent, and for a child an application may
also be made by a person acting on his or her behalf. In the judgment of the
Chamber, the wording of Rule 89(3) of the Rules, coupled with the absence
of any provision denying children the opportunity of applying to participate
without an intermediary, creates, at the very least, the opportunity for a child
to apply on his or her own behalf to participate in the proceedings, depend-
ing always on their individual circumstances (viz. the age and the apparent
maturity of the child) and the interests of justice overall.”45

Conclusion
At their 8th plenary meeting in the Hague, the Netherlands, the Assembly of
States Parties to the RS adopted, on 26 November 2009, a resolution on the first
Review Conference of the RS, scheduled to be held in Kampala, Uganda, from
31 May to 11 June 2010.46

In addition to proposals for amendment of the RS, this resolution puts for-
ward for consideration by the Review Conference, in the context of stocktaking
of international criminal justice, the topic of the “impact of the Rome Statute
system on victims and affected communities.”
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It is to be anticipated that the matters to be considered under this agenda
item will include the definition of victims for the purposes of participation and
reparations, and the modalities of participation. In this respect, the Lubanga
trial, though still sub judice, contains useful lessons on the RS system and the
direction the Court is likely to take in the context of the situation in the DRC and
the Lubanga trial.
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Abstract
The use of the Internet is the most rapidly growing activity undertaken by individu-
als. A new planet has grown and is most commonly known as cyberspace.
Cyberspace contains an electronic marketplace that generates a wide range of trans-
actions, which include business-to-consumer transactions, individual-to-individual
transactions and business-to-business transactions. All these transactions occur at
either an international or local level.1 However with millions of transactions occur-
ring daily, disputes are bound to arise. In order to deal with these disputes, a new
development has formed and is known as online dispute resolution (ODR), which
came from the same forces that gave rise to alternative dispute resolution (ADR). A
new red hot topic of conversation among academics has been the use of ADR in
online disputes, most commonly referred to as online dispute resolution. Armed with
powerful and inexpensive computer technology, businesses, organisations, govern-
ments, and individuals are increasingly using services, and exchanging information
on virtually any subject.2 This paper will discuss the use of ODR, in relation to
resolving disputes that may arise out of these transactions.

Introduction
The web is part of a wider system of human interaction; it has profoundly affect-
ed society, with each emerging wave creating new challenges and opportunities
in making information more available to wider sectors of the population than ever
before.3

Undoubtedly, more and more people use the internet. One way of resolving disputes
which arise from transactions online is through ADR over the internet. This is an
alternative to litigation- by choosing to use ADR, the parties use a process separate
and distinct from litigation.4 ADR involves many different processes but the main
two are mediation and arbitration. These processes involve the use of a third party,
such as a mediator or arbitrator to help parties resolve their differences. However in
mediation, the mediator may not impose a binding settlement. His job is simply to act
as a facilitator in resolving the dispute. However, an arbitrator acts more like a judge
and this impartial person makes final and binding decisions.5 However, for the pur-
pose of this paper, ODR will be focused on as opposed to ADR.

Firstly, the paper will examine how information technology is used to resolve
disputes, discussing the various types worldwide. Secondly, it will outline the main

ONLINE DISPUTE RESOLUTION:
A NEW GLOBAL REALITY WITH FUTURE POTENTIAL

ANDRINA CARMODY
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benefits and concerns of using technology as a tool for resolving disputes online. The
paper will conclude by arguing that there has been quite significant developments in
online dispute resolution, but as Clark and Hoyle suggest, ODR is still only at its
“infancy” stage and there are many areas which need to be developed even further to
allow it reach its full potential.6

Historical Development of Online Dispute Resolution
Katsh, one of the world’s leading researchers in ODR has defined the procedure as
the “application of dispute resolution skills and resources over a network...”7 He
argues that although traditional ADR systems draw their strength from face to face
interactions, online ADR should not set out to replicate these conditions as the advan-
tages of online technology should be used to forge a new path.8 In order for dispute
resolution systems to be successful, they need to incorporate the values of and con-
cerns of those who actually “live” in Cyberspace rather than simply transferring real
space law into Cyberspace.9 Many commentators suggest that the Law of the
Merchant, which was developed in the Middle Ages, should be used in every ODR
system in order to prevent the difficulties which may arise when applying “real
space” laws to “Cyberia”.10 This type of law reflects a “move away from local law
towards a universal system of law, based upon mercantile interests”.11

This system involved the Law Merchant adjudicating disputes that arose in the
medieval trade fair.12 The Law Merchant was a body of customary type rules which
grew up in medieval Europe due to the needs of international commerce.13 Trade fairs
were “periodic gatherings of merchants at central locations in Europe and England,
where goods of all sorts were bought and sold for shipment or transferred back to the
merchant’s home territory”.14 The Law Merchant was basically a set of customary
practices which were enforceable and inured to the benefits of merchants. This law
was uniform across all the jurisdictions which were involved in the trade fair.15 Hardy
has clarified the two key elements of the Law Merchant which are important to us.
Firstly, there is no statute or other authoritative pronouncement of law which outlines
its existence and secondly, the Law Merchant existed in some sense apart from and
in addition to the common or ordinary rules of law that applied to transactions which
didn’t involve merchants.16 The main benefits of such a system were that: “(1) it was
international (no jurisdictional issues), (2) its principle source was mercantile cus-
toms, (3) it was administered by merchants themselves, (4) its procedure was quick
and informal, and (5) it stressed equity as an overriding principle”.17

It seems that ODR systems, which are now available on the internet, may be
based on such a model. If we compare this system with cyberspace, it is not too dis-
similar. More and more commercial transactions are taking place in Cyberspace and
obviously these transactions cross national boundaries and implicate different bodies
of law. The need to solve disputes quickly is as important in Cyberspace today as it
was at trade fairs in medieval times and so this is why informal court systems are now
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in place to resolve disputes regarding online transactions.18 There are many different
types of dispute resolution systems in “Cyberia” which will now be discussed.

ODR - The Early Years
The earliest consensual ODR systems came into existence in the 1990’s. They orig-
inated from two main places: the Virtual Magistrate at Villanova University and the
Online Ombudsman Office at the University of Massachusetts.19

Firstly the Virtual Magistrate Project (VMP) usually dealt with cases in rela-
tion to activity on the internet such as disputes about copyright and trademark
infringement, defamation, fraud, misappropriation of trade secrets, invasion of priva-
cy, deceptive trade practices, electronic messages and postings and inappropriate
materials.20 Usually the alleged emailed the VMP explaining and describing the
wrongful conduct and gave names of the parties involved. The complaint was
reviewed and if suitable, was accepted. The VMP Magistrate would look at the con-
tracts involved, the laws which were applicable and the willingness of the operators
of the systems to enforce the decisions, when deciding whether the case was suitable
or not.21 The first case decided by the VMP was Tierney v. America On-Line.22 In this
case it was decided that America On-Line had to remove an advertisement in which
it offered to sell a huge amount of email addresses. In addition to regulating online
disputes in a wide range of areas, this system provides a very efficient and speedy
service. Even though the parties in the above case were in two different geographi-
cal locations, the dispute was resolved in a few days.23

A more flexible and informal version of the VMP is the Online Ombudsman
Office which was established in 1996 at the University of Massachusetts Centre for
Information Technology and Dispute Resolution by Professor Ethan Katsh.24 This
service provides an Online Ombudsman who acts somewhat like a mediator. It is
cheap as the mediation is conducted at no cost to the user.25 This may be due to the
fact that it was established by an educational institution. This service provides online
conference rooms using sophisticated technology such as IRC26 chat, where the par-
ties can communicate with each other from any part of the world and at any time.27

The process usually begins by the aggrieved party filling out an electronic form
describing the dispute. The Ombudsman will reply to the email and contact the other
party involved in the dispute. The Ombudsman will mediate the dispute by acting as
a facilitator.28

Online Dispute Resolution in the 21st Century
ODR systems have recently been implemented in many different ways and there have
been a number of recent developments in technology which has led to increased con-
sumer satisfaction. We will now look at some of the most modern types of ODR sys-
tems and the sophisticated technology which they use.
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Cybersettle is an “automated online, double-blind bid, dispute resolution sys-
tem, which allows ... clients to resolve a wide range of claims quickly and confiden-
tially”.29

This system is only concerned with negotiating monetary settlements.
Basically the party who has been aggrieved negotiates a claim. This system operates
as a neutral third party in resolving disputes by exchanging settlement offers. Users
of this website log in with a user name and password and they specify the name of
the opposing party in the dispute while also providing some clear and basic material
about the claim. Three rounds of bidding take place. The aggrieved party enters three
offers of settlement for the claim, one for each part of the process. The system will
notify the other party involved once this submission is complete either by telephone,
fax or email. The party usually goes to the Cybersettle website after receiving the
notification in order to access the claim.

A summary of the claim as well as all the terms and conditions of participa-
tion are displayed. The opposing party may then enter up to three demands after
reviewing all the information and agreeing to the terms and conditions. All of these
demands are then compared against the corresponding offer of the aggrieved party for
that particular round. The system will keep these offers confidential and review them
“in the blind”.30 A settlement may be finally reached if the responding demand is
equal to or less than the settlement offer. However if a settlement is not reached, the
responding party may submit three more demands or either of the parties can demand
a mediator who will facilitate in negotiations.31 Cybersettle has “facilitated settle-
ments of over 250,000 claims... (and) 60% of claims settle within 60 days of sub-
mission”. This certainly makes it a faster and more viable alternative than the much
slower process of traditional litigation. In fact a news article in 2009 revealed that
4,000 claims had been settled and an estimated 70 million dollars had been saved
since 2004, through the use of this system.32 Settlementonline is another service
which offers the same kind of bidding process where there can be three rounds of bid-
ding.33

ClickNsettle is another interactive, online negotiation and mediation system.
It is different from the two previous systems as it allows many offers and counterof-
fers to be made but within a specific period of time. This complex system allows
increasing payments on each offer or demand made. Therefore parties may keep
increasing the amount to be paid to a point where both parties may decide not to go
any further. This puts a limit on the amount the parties are willing to pay and they
negotiate on the amount they consider to be practical and reasonable. However, if this
settlement is not reached within the specified time limit, the offers expire and the
entire negotiation process fails. The parties then have the opportunity to make more
offers and demands or proceed to arbitration.34

Internet Neutral is another type of ODR service where modern sophisticated
technology is used. This system provides one of the most traditional mediation struc-
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tures. Firstly the parties involved in the dispute must agree to use mediation as an
attempt to resolve the dispute. The participants usually use email, instant messaging,
chat conference rooms or video conferencing in order to carry out the mediation. The
mediator has the opportunity to hold private meetings with either party at any time
which is commonly referred to as “caucusing” and this is of huge importance to
Internet Neutral’s online mediation.35 The fee is usually dependant on the amount of
time it takes to resolve the dispute and the type of technology used.36 For example if
there is a case where everything has been conducted by email then this is usually
cheaper than if other forms of internet communication or even traditional ADR or lit-
igation are used to resolve the dispute in question. This system allows the parties to
choose from several mediation services and uses a wide range of technology which
makes the process faster (than arranging meetings in traditional ADR), cheaper (no
travel expenses) and more effective (the parties are unable to disregard the mediators
decision).

Squaretrade is a system which uses advanced technology. This is a US com-
pany which provides another type of ODRS. It is a third party mediation/negotiation
facility which adjudicates disputes. The most important point to note about
Squaretrade is that it does not charge any fee to the aggrieved party when entering the
dispute resolution process making it a very cost effective choice. The system works
firstly by the SquareTrade negotiation tool attempting to resolve the dispute.
However, if direct negotiation fails Squaretrade will provide a mediator who will
facilitate in resolving the dispute at hand. However, Squaretrade emphasises that this
mediator will not make a binding settlement. His job is merely to facilitate the whole
process. It has been recorded that Squaretrade mediated over 30,000 disputes
between March and December in 2002.37

Another service available is:

Webmediate (which) is based on the belief that the problem created by one of the
greatest technological innovations of our time will be best addressed by fusing it
with one of our times greatest interpersonal process innovations-broadly alterna-
tive dispute resolution.38

Webmediate offers a wide range of dispute resolution services including arbitration.
Firstly the parties may decide to begin with mediation and if this does not work
Webmediate will allow them to move on to the other forms of dispute resolution such
as arbitration. The system has a fully automated mediation process known as
WebSettlement where all cases enter into the process.39 If Websettlement fails to
resolve the dispute, then Webmediate will provide a mediator who will “facilitate the
discussion of their dispute (the parties) and assist in identifying and assessing options
for resolution”.40 Of course the parties have the option of skipping the WebSettlement
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part and beginning negotiations with the help of a mediator or arbitrator.41 In addi-
tion, if parties do attempt WebSettlement and WebMediation, the parties may choose
to attempt WebArbitration as a last resort where the third party, acting as the judge,
will attempt arbitration and any decisions he makes is binding on both parties.42

Benefits of Online Dispute Resolution Systems
ODR offers a number of advantages to businesses and individuals involved in online
disputes. Most of these advantages are similar to the advantages associated with tra-
ditional ADR but ODR’s value is twofold because of online communications.43 It has
been suggested that “the process will allow for greater flexibility, more creative solu-
tions and quicker decisions”.44 There are numerous other advantages to ODR which
are as follows.

Cost savings
Online Dispute Resolution inevitably provides substantial cost savings when com-
pared to traditional litigation. It can be extremely costly to litigate a dispute.45 A
major portion of the expense is the cost of hiring an attorney. In many instances, par-
ties engaging in ODR through ODR systems will not have to consult an attorney at
all. For instance, if each party knows the range within which he will settle the case,
then the parties may use a settlement mechanism type of ODR system to resolve their
dispute.46

Accessibility and Speed
As Bordone has put it “conducting mediation, negotiation and even arbitrations via
the Internet also creates an accessibility that is truly extraordinary at two levels”.47

Firstly, it avoids the “distance” issues, meaning parties do not have to travel long dis-
tances to resolve a dispute.48 Many online transactions can occur between parties
located in different areas. If the parties are far apart, at least one party will have to
travel far to litigate. This may be time-consuming and expensive. Online communi-
cation solves the problem because the parties can sit at their home computers and set-
tle the matter. This is faster, cheaper and more convenient.49 Secondly, everyone who
is on the internet can access the service and work to resolve their disputes using a
menu of options comprehensible to the average citizen.50

Storage of data
The archive and record keeping component of digital communication is well suited
to the drafting of documents and asynchronous reflection on positions. Because the
dispute resolution is “stored” it is also possible to introduce elements of knowledge
management and training/mentoring into an online setting so that the process is con-
stantly improved. For example, because everything is recorded, it is possible for
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reflexive practice to occur. This same feature permits a mentor to review the dispute
resolution practice in an unobtrusive way and give feedback. Multi-party dispute may
benefit from the archiving and asynchronous nature of the medium to build continu-
ity in settings where the issues are complex and parties are numerous.51

No jurisdictional limits
The advantage that ODR systems have over land-based legal systems is that they
avoid the problem of deciding whether the court has jurisdiction over an issue.52

Parties to a dispute in ODR may decide to bind themselves to resolve an agreement
and therefore such jurisdictional issues may be avoided.53

Asynchronous Communication
As Jim Melamed has explained:

Experienced mediators are well aware of the benefits of asynchrony.  This is a big
part of the reason that many mediators ‘caucus’ (meet separately) with partici-
pants.  Mediators want to slow the process down and assist participants to craft
more capable contributions.  This concept of slowing the process and allowing
participants to safely craft their contributions is at the heart of caucusing.  Surely,
the internet works capably as an extension of individual party caucus and is
remarkably convenient and affordable. Internet communications take less time to
read and clients do not hear a professional fee meter clicking.  When Internet is
utilised for caucus, the ‘non-causing participant’ does not need to sit in the wait-
ing room or library reading Times magazine or growing resentful at being
ignored.54

This type of communication allows disputants to think out their differences and to
respond at their convenience, making the process very flexible.55 For example they
may edit emails at their convenience and return the best responses they may be capa-
ble of which may add to the quality and effectiveness of ODR. This supports
Melamed’s view that ‘asynchronous internet communications have the advantage of
being edited ‘best’ communications in sometimes contrast to ‘first’ responses that can
take place in real time face-to-face mediation discussions’.56

Concerns facing Online Dispute Resolution Systems
Due to the fact that ODR is still in the development stage it is not surprising that it is
faced with some challenges and concerns.  Some of the problems surrounding these
ODR systems will now be discussed and recommendations will be made in order to
address these concerns.
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Lack of physical presence
Negotiation and resolution is fundamentally a “people” orientated task. The use of  E-
DR(electronic dispute resolution) may miss out on non-verbal clues: body language,
touch and smell.  It is not as holistic or interactive as face-to-face meetings.57 In fact
Eisen has argued that “electronic communication is no substitute for the ability of
face-to-face conversations to foster important process values of mediation.”58 For
example, assisting parties to listen and understand the dispute and issues of concern,
to exchange information with each other, vent feelings and confront emotions is con-
sidered to be vital to mediation.59 It has also been argued by some that e-mails and
other types of electronic communication “may not carry the same emotionally-
charged tones, thereby hindering the mediation process. Furthermore, because parties
cannot see each other, they will not be able to read those same emotional messages
through body language as they could if they were in the same room”.60

However, Hang has argued that the one problem with face-to-face contact is
that it does not take into account that anonymity is highly valued over the internet.
However, the point was made that if face-to-face contact is a necessity for each dis-
pute resolution, ODR will more than likely fail because anonymity is a part of the cul-
ture.61

Confidentiality and privacy problems
One of the major problems with an ODR system like Squaretrade is the lack of pri-
vacy and security. It has been argued that “while ODR, similar to ADR, is a private
process compared to litigation, the privacy in an ODRS is threatened by technology
itself”.62 In traditional ADR there is no physical record kept.63 Therefore there is no
way in which somebody would know about the proceedings unless they bring in a
hidden recorder. No such guarantee exists with ODR.64 Another concern regarding
the security is the problems of “hackers and other uninvited snoopers gaining access
to sensitive mediation and/or negotiation sessions that are concluded online”65

Lack of accessibility to computers
Many commentators have argued that the lack of accessibility can be a major down-
side to Online Dispute Resolution.  In order to take part in ODR, parties need to own
a computer, sufficient software and hardware and some sort of account, for example
an e-mail account in order to communicate online.  

Enforceability
Enforceability is another major problem with systems like Squaretrade. ODR is very
dissimilar to traditional litigation, mainly due to the fact that there is no judge impos-
ing a decision which one has to abide by. One way in which this problem could be
approached is by ensuring that the parties engage in arbitration. Such an approach has
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been supported by the U.S. Supreme Court in the United States which has enforced
arbitration decisions.66 This would allow ODR systems to ensure parties that they are
going to have the equivalent to their “day in court”.67

Is ODR viable alternative to litigation?
After looking at some of the concerns and challenges which face ODR systems, it is
only human to question whether they are in fact a viable alternative to litigation. In
order for ODR systems to be accepted by businesses and consumers as viable alter-
native to the courts, cyber mediation services need to be continually improved in con-
junction with developments in technology. One must remember that these types of
systems are only in “their early stages of development ... (and) the application of ICT
(information communication technology) is evolving as an important means for
future resolution of certain types of conflicts”.68 In order to realise their full poten-
tial, it is necessary to recommend some solutions to the challenges or concerns blos-
soming at the present time.

Firstly, there is a concern that “mouse-to-mouse ADR” may never be as effec-
tive as face-to-face ADR.69 However a solution to a lack or loss of face-to-face con-
tact, which is seen to be very important, is the use of video communication through
the internet. This type of technology has the power to improve and adapt as technol-
ogy advances.70 Katsh has argued that video conferencing is an obvious “solution to
the lack of face-to-face encounters” in cyberspace.71 Video conferencing may be
improved by using computers which have cameras and microphones built into them
and faster modems which allow a person to deliver and receive communication at a
much faster pace.  However video conferencing is still not widely available and in the
meantime as we wait for it to become commonplace, Goodman has suggested that
parties who intend to engage in cyber-mediation, should develop some rapport by
having face-to-face meetings, if feasible, or at the very least, a telephone conference
call.72

The second difficulty mentioned is the problem with cyber-mediation confi-
dentiality. Thankfully, technology is developing in order to provide security for any
information exchanged privately or confidentially. It is now important to mention the
processes which every mediation service online should provide for its users. The first
effective process is encryption. Encryption plays a vital part in securing confiden-
tiality by allowing the mediator and the parties involved in the dispute to communi-
cate, without an unauthorized third party gaining access to the material communicated.73

Katsh defines encryption as the “automated process of making data inaccessible to unau-
thorised people by means of an algorithm and key”.74 Another common method of guaran-
teeing confidentiality and security is through the “asymmetric crypto system”. This is a sys-
tem with two different keys for encryption and decryption of data. One of these keys is a
public key and the other is a private key. This essentially means that if one does not have the
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correct key, it is impossible to read the message. The key is usually sent to the intended
recipient separately from the message or email and eventually reaches him by a different
route from the message itself.75

The third problem which arises is the serious lack of accessibility to computers and
internet connections. However some would be of the opinion that this argument is weak.
Friedman has argued that the majority of people who engage in online activities either own
their own computer or have good access to a computer which is connected to the internet.76

Finally, there is a problem with enforceability of decisions in online mediation. This
is due to the simple fact that mediation does not enforce binding agreements. However
Lide has come up with one way in which to help enforce decisions and that is the use of
“cooperative exile”.77 This system is based on the idea that if the parties do not abide by
the arbitration agreement, they will be essentially “exiled” from the use of the internet.
This is based on the idea that if either party does not live up to their side of the agreement,
the arbitrator of the ODR system may contact their service provider and make an agree-
ment to have the uncooperative party’s account terminated.78 Hang argues that this may be
a beneficial tool against business and companies which do not follow through on their arbi-
tral obligations as they may have to give up their website if they fail to fulfil their side of
the bargain.79

Conclusion
There are a few important points to conclude with.  Firstly, there is an increased use of the
internet and people engaging in e-commerce transactions. This increased use ultimately
leads to disputes. In order to resolve these conflicts of interest quickly, efficiently and cost
effectively, we need to turn to a new global phenomenon, known as online dispute resolu-
tion which is a gradual progression from traditional alternative dispute resolution because
there is no need to arrange a place and time to meet and the participants may resolve their
disputes at any time in their own living room. However, with the use of ODR, problems
with confidentiality, security and enforceability arise. Technology needs to continue to
advance in order to reduce these concerns.  Finally, in order for ODR to deliver the bene-
fits it is capable of, society must:

“... become stewards instead of spectators, innovators instead of copycats, nor-
mative rather than alternative ...”80
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Abstract
Ensuring end-to-end reliability in wireless networks is challenging, especially
because of unpredictability of the node’s location, random changes in topology and
sequential transmission nature of the physical layer. Mobile Ad hoc Networks
(MANETs), a type of wireless network, are currently managed at higher layers using
transport and network protocols designed for wired networks such as Transmission
Control Protocol (TCP) and Internet Protocol (IP). However, these protocols are not
proficient enough to provide adequate support in wireless environment, therefore
exhibit poor performance in obtaining high throughput particularly over long multi-
hop paths. This paper proposes a transport protocol for end-to-end reliable commu-
nication over long multi-hop MANETs. The proposed protocol uses a characteristics-
based network protocol that has been designed for wireless networks. The transport
protocol addresses a number of problems that TCP encounters in wireless networks,
such as low throughput, excessive retransmission, incorrect interpretation of packet
loss, interference of data and control message and provides solutions to overcome
those problems. The contributions of this paper are two-fold: Firstly, it proposes a
rate-based adaptive flow control technique and a NAK-based retransmission mecha-
nism that enhance end-to-end throughput in MANETs over long multi-hop paths.
Secondly, it operates over a characteristics-based network protocol and provides reli-
able end-to-end communication without using IP network.

Introduction
The Mobile Ad hoc Network (MANET), a collection of mobile nodes operated over
wireless technologies such as IEEE 802.11 with or without having an infrastructure
based access point, is widely used to deploy decentralized communication in remote
places.1 However, communication over wireless networks is currently managed at
higher layers based on the use of Internet Protocol (IP) and its transport layer coun-
terpart Transmission Control Protocol (TCP).2 Wired networks assume that nodes are
interconnected by immobile elements and individual streams of communication will
not interfere with each other. But in a wireless environment the nature of the com-
munication between nodes in a given area is sequential in order to avoid the interfer-
ence of concurrent transmissions. This led to poor performance of transport protocols
used in wired networks in their wireless MANET counterparts. Another noticeable
difference between wired and wireless networks is the change in topology. Whereas
topology rarely changes in wired networks, in wireless networks it changes frequent-
ly. These frequent changes eventually engage two problems that largely hamper end-
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to-end communication in MANETs. Firstly, it causes frequent link failures while
routing data from the source to the destination and secondly a node serving a partic-
ular task may move out of range resulting a permanent service failure. Thus, proto-
cols designed for wired networks are not adequate enough to serve the purposes for
wireless networks and necessity for an alternative approach of IP network model is at
its peak now. 

Over the past two decades, a number of suggestions that have arisen propose
a redesign for the end-to-end approach in distributed systems3 and conventional inter-
net structure.4 By the middle of the current decade, when Wi-Fi became popular,
researchers from all around the world started taking initiatives to design alternative
protocols to IP for wireless networks. Content-based Networking5 and Content-based
Routing6 were some of those early initiatives. In recent years two other protocols,
Adaptive Attribute-based Routing7 and Publish/subscribe Architecture8 have been
proposed. However, these protocols are designed for application-specific network
layers (except content-based routing that has some degree of functionalities to pro-
vide unreliable transport layer support). Nevertheless, none of them incorporate a
fully operational transport protocol or have any plan to do so. Hence, those protocols
are not capable of replacing TCP/IP suite in wireless networks.

In this paper we propose a new fully reliable transport protocol called Beatha
that will be an alternative of TCP for MANETs. We have also chosen a characteris-
tics-based network protocol called Uisce as an alternative of IP. It will act as the rout-
ing protocol for Beatha to deliver segments from the source to the destination. 

Related Study
The proposed transport protocol in this paper is designed as an alternative to
Transmission Control Protocol (TCP) for MANETs and is later benchmarked against
it to evaluate performances. Therefore, it is important to investigate different opera-
tions of TCP to identify major shortcomings. This section also describes recent solu-
tions proposed by computer scientists around the world and their limitations. Finally
this section briefly introduces Uisce, the underlying network protocol of Beatha.

Limitations of TCP in Wireless Environment
TCP, the de facto standard of current internet infrastructure, is designed for wired net-
works that assume that nodes are interconnected by immobile elements and individ-
ual streams of communication will not interfere with each other.9,10 But rising num-
bers of ubiquitous systems with wireless communication functionality removes the
basis for these assumptions and the nature of the communication between nodes in a
given area becomes inherently sequential in order to avoid the interference of con-
current transmissions. As TCP is not aware of this fact and assumes that communi-
cation streams do not affect each other, it fails to understand wireless environment
appropriately and triggers false control mechanisms.
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A segment in wireless network may suffer from delay due to a number of rea-
sons such as link failure, mobility or sequential medium access etc. But TCP identi-
fies all sorts of delay as congestion of the network and triggers congestion control
mechanism by reducing transmission rate considerably. As a result of this ambiguous
congestion control TCP exhibits persistent fluctuations in transmission rate that even-
tually hampers achieving desired throughputs.

TCP flow control is highly dependent on ordered data transfer.2 If it records
out-of-order data, it instantly sends duplicate ACK. Receiving three duplicate ACKs
indicates loss of data that forces the sender to move to fast retransmit without wait-
ing for the timeout and eventually to fast recovery phase by reducing transmission
window. This approach works well on wired networks but in wireless environments
with node mobility, out-of-order data delivery may occur for many reasons. A node
may move any time resulting in the establishment of new path that might be shorter
than the previous one. It allows later segments to arrive earlier. But that does not
mean that there is a loss or congestion in the network. However, this inappropriate
interpretation of TCP increases duplicate-transmission because of fast retransmission
and decreases data-rate because of fast recovery.

TCP maintains a window-based adaptive flow control mechanism that works
based on feedbacks instead of any timer.2 One of the underlying motivations behind
this design choice is the use of the dedicated per-flow bandwidth that can scale up to
several megabits in wired networks. However, in wireless networks with limited
bandwidth and high mobility it creates critical problem of bursting data. If TCP
receives several back-to-back ACKs that got stuck due to link failure or any other rea-
son, it transmits a burst of segments to the receiver even if the network is not ready
to accept those. It significantly increases segment loss in the network.

Reverse flow is another problem that not only TCP but also most transport
protocols exhibit. TCP or similar protocols acknowledge either immediately or cumu-
latively. In both cases they crease a reverse flow from the receiver to the sender end.
As described earlier wireless medium is sequential in nature while accessing nodes,
this reverse flow inherently becomes an obstacle for the forward flow that carries data
segments. It slows down the data rate and acts as one of the reasons of obtaining low
throughput on long multi-hop paths in wireless networks.

Recent Alternative Solutions
Explicit Link Failure Notification (ELFN) was one of the earliest initiatives to
improve TCP performance. Gavin Holland and Nitin Vaidya from Texas A&M
University and University of Illinois respectively proposed TCP-ELFN in 1999.11,12

This method simply notifies TCP about link failure to prevent taking misleading deci-
sions in the form of congestion control. However, it only deals with one of the prob-
lems TCP suffers over wireless networks leaving several other problems unresolved.
It did not take flow control, duplicate suppression, medium access etc. issues into
account and could not provide complete solution.13
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Another method that deals with cross-layer information awareness was pro-
posed from New York University in 2004.14 It extended the idea of TCP-ELFN up to
notification of lost data and retransmission of lost ACKs. It proposes two mecha-
nisms namely, Early Packet Loss Notification (EPLN) and Best Effort ACK Delivery
(BEAD). The key idea behind EPLN and BEAD is that intermediate nodes notify
TCP sender about lost data and retransmits lost ACKs. One of the main drawbacks of
this method is that it increases overhead at the network layer by exchanging exces-
sive control information. Like the previous solution, this method also left many other
problems unresolved.

In recent years, a number of methods have been proposed to improve TCP
throughput by using multipath routing. The main rationale behind this approach is
that TCP mainly suffers from obtaining good throughput because of path failure.
Provided that the number of alternative paths can be increased, chances of path fail-
ure will decrease, making TCP perform better.15 A group from the University of
Toronto proposed a multipath routing for DSR that is capable of discovering disjoint
paths between two end points.16 Another group from the Georgia Institute of
Technology proposed an integrated SCTP/DSR protocol that operates based on mul-
tipath routing and enables load balancing on the links.17 Results of those approaches
show that if multiple paths remain available in the network, transport protocols par-
ticularly TCP performs better in wireless networks. However, obtaining and main-
taining multiple paths over wireless networks is difficult. As nodes are constantly
moving, it is difficult to keep track of them. Moreover, it forces DSR to work in a
proactive manner going against its fundamental reactive nature. Availability of dis-
joint paths between nodes is also relatively low. Most importantly, this approach is
likely to increase out-of-order segment delivery that is responsible for triggering fast
retransmission and fast recovery.

Forward Acknowledgement (FACK)18 was one of the earliest methods to
improve TCP congestion control. But it was not proposed for wireless networks,
rather it deals with the internet. A combination of vertical and horizontal flow control
mechanism was proposed in 2003 that not only oversees end-to-end flow control but
also includes a flow control within its own layers.19 The main rationale behind this
technique is that in wireless networks each node acts as an end point for some com-
munication streams and router for others. As a matter of fact, it is important to esti-
mate how much data respective the MAC layer can accept at a given time. Another
flow control mechanism20 based on rate estimation was proposed from University of
South Australia. It works as a part of a multi-path protocol and estimates bandwidth
of each link and sends data accordingly. Rate estimation based on multiple links
should work perfectly over wired networks but on wireless network it will not per-
form well due to mobility.

Ad hoc Transport Protocol (ATP) is the only protocol so far proposed solely
for wireless networks as an alternative of TCP.21 But it is highly dependent on col-
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lection and exchange of control information between end-points and intermediate
nodes. It introduces Quick-start to remove TCP slow-start. But TCP slow start is not
slow at all and it is not responsible for slowing down TCP flow. So, targeting slow-
start instead of resolving causes that misled slow-start was a wrong approach.
Moreover, the way ATP deals with quick-start depending on information of just one
round trip time and that is from connection establishment; it leaves a chance of burst-
ing the network with a quick chunk of data at an initial stage. However, the main rea-
son that TCP freezes is that it is suffering from unknown delay that was not properly
taken care of in ATP. ATP control information increases overhead of the path signif-
icantly and hampers forward data flow by its flurry of reverse information in the form
of feedback and acknowledgement.

Uisce – A characteristics-based Network Protocol
Uisce22 is a characteristics-based routing protocol for MANETs. Unlike IP routing
protocols, it does not identify nodes with fixed identifier. The real-world analogy that
is used for characteristic dissemination approach is a river. The flow of water in a
river is driven by gradients in the landscape, from high to low altitudes. Multiple
rivers merge at a confluence and form a new river which flows on with a combined
water level. Uisce associates a characteristic with a potential value representing the
water level of a river. At a source node of a characteristic, the potential describes the
capacity of the characteristic. The dissemination of characteristic information is per-
formed through broadcasting. A host node broadcasts its characteristic information
periodically causing its neighbours to incorporate this information in their knowl-
edge. One of the most significant issues in Uisce is that a node has only knowledge
about the characteristic information of its one-hop neighbours; the rest of the network
is anonymous to it. Interestingly, it cannot even differentiate nodes from one-anoth-
er. It delivers the packet to specific characteristics instead of a specific node. It is
unreliable, anonymous and connectionless. Beatha, the transport protocol proposed in
this paper, is specially designed to fit onto Uisce to provide end-to-end fully reliable
connection oriented communication in MANETs. 

Design
Ensuring end-to-end reliability in MANETs is challenging, especially because of
unpredictability of node location, random change in topology and sequential trans-
mission nature of the physical layer. In order to cope up with those problems, the pro-
posed transport protocol Beatha is designed in such a way that it can take those chal-
lenges into account and provides necessary solutions to ensure reliability and enhance
throughput of the communication. The following parts of this section discuss design
of Beatha in detail covering connection management, segment management, methods
to ensure reliability, retransmission timer management and flow control. 
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Connection
The Beatha connection management mechanism consists of three elements, namely
Connection Frame (CF), Active Connection Table (ACT) and Active Reception Table
(ART). In this mechanism, each connection is associated with a set of specific vari-
ables that controls the whole connection. Among those variables, members of CF act
as the identification property of each stream. CF is comprised of a unique combina-
tion of three different variables namely Requested Characteristics (RC), Source
Tracker (ST) and Destination Tracker (DT) where RC is the characteristics requested
by the application, ST is a randomly generated number for the source and DT is
another randomly generated number for the destination. It is noted that ST and DT is
generated by the source and the destination node respectively.

ACT and ART in this mechanism are two tables maintained by each node.
ACT contains CF of all initiated requests whilst ART contains CF of all accepted
requests in a node. Entries of these two tables are finite and the maximum number of
connections being initiated and accepted is fixed by a connection threshold called
Cthresh. If Beatha receives a request from the application to create a connection when
the maximum number of connection reaches Cthresh, it declines the request. Similar
action is taken while receiving request from other nodes. Each ACT and ART entry
is associated with a buffer that holds segments for particular streams. 

Connection management in Beatha needs to perform two operations - estab-
lishing and terminating a connection. In between these two phases it also manages
connections by providing matching operation for each segment with its stream based
on CF, e.g. RC, ST and DT. A segment is considered to be a member of a particular
stream only when these three variables of the segment header get matched with their
counterpart in ACT or ART.

One question might arise that the Beatha connection mechanism contradicts
with the basis of using Uisce underneath it. The reason why Beatha uses Uisce as its
network protocol is to remove the concept of using fixed identifier in describing
nodes. But in CF Beatha connection introduces ST and DT that are fixed identifier
for end nodes. The answer to this question is, in reality it does not contradict. Though
Beatha works with fixed identifier but it does not violate the main concept of char-
acteristics-based communication. ST and DT are only used to identify two end points
of a communication stream so that Beatha can differentiate multiple streams from
each other. But those identifiers are not used in routing or describing nodes. It is also
noted that a single node may have multiple ST or DT. This variable is associated with
each connection, therefore, the number of ST and DT will be the number of entry
present in ACT and ART respectively.
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Figure 1: Connection Frame and ACT/ART in Beatha

Segment Management
Conventionally, a transport protocol receives a data stream from the application layer
and chunks those into small pieces called a segment. These segments are the small-
est unit of data at transport layer. Each segment contains a necessary transport proto-
col header in front of its payload. When the transport layer passes its segments to the
network layer those segments are then encapsulated into a packet and routed to other
nodes. The proposed work maintains this convention of data flow at different layers.

For each connection Beatha maintains a data buffer to hold its segments and
keep track of associated variables. There are two types of buffers present in Beatha.
Source nodes that are responsible for initiating connections and sending data main-
tain Outgoing Segment Buffer (OSB). On the other hand, destination nodes that
receive data maintain Incoming Segment Buffer (ISB). Because of their contrast in
operation, buffer structures are also different.

Outgoing Segment Buffer
OSB is the simpler of the two buffers in Beatha. It is comprised of three fields, name-
ly sequence_number, data and status field. Beatha chunks large data sequentially and
sorts those based on sequence_number. It is noted that sequence number in Beatha is
not like TCP based on segment address, rather it is a natural number starting from 1
up to N that also denotes the last segment of the stream. When Beatha receives data
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from the application, it chunks it as a 1400 byte segment each and inserts into the
OSB data field for the respective sequence number. The OSB status field contains
two values: true and false. It is originally initialized as false but converted to true
when respective segment is sent to the receiver.

Incoming Segment Buffer
ISB is relatively complicated as in addition to data it holds control information to pro-
vide acknowledgement support. This buffer is comprised of five fields. Like OSB its
first two fields are sequence_number and data. When Beatha receives a new segment
from its source-end, it extracts the sequence number from the segment header and
inserts received data to the respective data field. The next three fields hold three con-
trol information about the native segment, namely isReceived, isSequenced and
isTimerSet. On arrival of each segment its isReceived becomes true. A segment is said
to be sequenced if all the previous segments are received. For such segments
isSequenced is set to true. Beatha sets a timer for the segment that is not received yet
but a segment with larger sequence number has already arrived. While setting the
timer, Beatha makes isTimerSet field true. Otherwise all three fields remain false.
Operations of these fields will be discussed in the next section. 

Acknowledgement
Beatha is designed especially to avoid reverse flow in the communication. Unlike
other transport protocols Beatha does not have a segment by segment acknowledge-
ment scheme. In fact, it never sends acknowledgements to the sender to ensure suc-
cessful delivery, rather it only sends acknowledgement when it does not receive a
segment. Therefore, Beatha actually works based on a technique that we call in this
paper “negative acknowledgement” or simply NAK.

According to our proposed technique, the sender node sends segments in
sequence, i.e. in order of sequence number. As sequence numbers are organized in
chronological order, it allows receiver node to be sure that all the segments having
smaller sequence number than the latest received segments are either received or on
the way or lost. On receiving a segment, if Beatha identifies any such segment small-
er than the received one (let’s call it expected segment), it starts a timer for it and
waits for a specific period of time. In a situation when the timer runs out but the
expected segment is yet to arrive, Beatha assumes that it is lost and sends a NAK to
the sender to retransmit that expected segment.

Beatha acknowledgement works based on three ISB control information that
already have been mentioned in the earlier section. These are isReceived, isSequenced and
isTimerSet. Beatha initializes these fields with false while establishing a connection.
Subsequently values of these fields get changed and control whole reliability procedure.

When a receiver node receives a segment Beatha checks three things and takes
action accordingly. At first it checks whether the segment is already received or not.
If not then it makes isReceived field true and checks whether the immediate previous
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segment is sequenced i.e. all the segments above the immediate previous segment are
received or not. If that segment is in sequence, Beatha converts isSequenced field of
the current segment to true because if immediate previous segment is in sequence
then the current segment is also in sequence. But if the immediate previous segment
is not sequenced, there might be two possible situations. Either that segment is not
received yet or at least one segment above that is yet to arrive. So Beatha starts check-
ing isTimerSet field of all the segments upwards that are not received yet. If any such
field is found false, Beatha starts a timer for it. If the respective segment does not
come until the timeout, the receiver node sends a NAK to the sender to retransmit the
segment and sets another timer for it. Details of these two timers will be discussed
later in the next section.

Retransmission Timer Management
In contrast to general convention where retransmission timer management is main-
tained at sender end, Beatha maintains it at the receiver end. Hence, retransmission
in Beatha involves retransmission of a NAK instead of a data segment. As described
earlier, when Beatha experiences the timeout of an expected segment, it sends a NAK
requesting the sender to send the segment again. It maintains a timer for this NAK
and if it does not receive the data segment within the timeout, it sends the NAK again.
Beatha also uses the same timer when it waits for an expected segment.

Most transport protocols including TCP use Jacobson’s algorithm23 to calcu-
late Round Trip Time (RTT) and Request Time Out (RTO). It defines RTT as follows:

Equation 1: Jacobson’s Algorithm

Here ! is a smoothing factor that determines the weight of the old value and typical-
ly it is defined as 7/8. M is the actual return time of the last data-acknowledgement
couple. However this algorithm involves cumulative operation based on feedbacks
from previously travelled segments. As Beatha does not send regular acknowledge-
ments, it is not possible to use this algorithm directly. Nevertheless, in order to adapt
this algorithm in Beatha necessary modifications are introduced in the operation. The
following part of this section describes required modifications to Jacobson’s algo-
rithm and a proposal of calculating RTO in the form of a function.

RTT Calculation
Beatha requires a round-trip-time based timer when it sends NAK for missing seg-
ments and waits for a retransmission from the sender end. One significant challenge
in calculating RTT in Beatha is its unconventional acknowledgement approach. As
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Beatha the receiver does not acknowledge any segment, it is not possible to get a
round trip time from data segments. Hence RTT in Beatha is not calculated based on
a real round trip. It maintains a virtual return time (Mv) to incorporate Jacobson’s
algorithm within it.

In Beatha, the sender includes a time-stamp in the header of each segment it
sends to the receiver end. On receiving a segment, the receiver extracts this time-
stamp and deducts it from current time to get the travel-time (let’s call it tt) from the
sender to the receiver end. Afterwards, it calculates Mv from the following formula to
replace M in the Jacobson’s algorithm described in Equation 1.

Equation 2: Virtual return time in Beatha

The main rationale behind this calculation is that Beatha segments receive a privilege
while accessing the medium as it does not face a reverse flow form acknowledge-
ments. But, when a NAK passes through long multi-hop path, it faces a delay due to
constant flow of data segments. In order to adjust this delay segment travel-time is
multiplied 2.5 times instead of just doubling it.

By replacing M with Mv in Equation 1 we get,

Equation 3: Proposed RTT in Beatha

This RTT is used in Beatha to calculate retransmission timeout (RTO). First RTT is
straight forward Mv and will be calculated just after receiving the connection request.
Once the connection is established, Beatha moves on calculating RTT based on
Equation 3.

RTO Calculation
Beatha sets timers on two different occasions. As described earlier in the
Acknowledgement section, Beatha sets timer for its expected segments. If any
expected segment fails to arrive before the timeout, it sends a NAK requesting the
sender to retransmit that expected segment and sets another timer for it. Although
these two timers are different in nature and purpose, one single retransmission timer
is design to adjust with both situations. RTO in Beatha is expressed as a function of
RTT as follows:
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Equation 4: Proposed RTO in Beatha

RTO in Beatha is calculated in this fashion in order to adjust unpredicted delay that
the segment might face due to numerous reasons produced by the wireless environ-
ment. Sometime it happens that a segment may face delay due to link failure. But it
does not necessarily mean that the segment is lost. When RTO is more than 1 sec, the
situation acquires enough time to be adjusted. But when RTO is very small, such as
less than 1 sec, there is always a chance that timeout exists. However, this timeout
triggers retransmission of a segment that is not lost yet. In order to control this dupli-
cate transmission, Beatha sets the minimum value of RTO as 1 sec.

Flow Control
Flow Control is the process of managing data transfer rate between two end points.1,2

The amount of data a sender can send at a specific time towards a particular receiver
is determined by the flow control scheme of that sender node. In this paper we pro-
pose a rate-based adaptive flow control mechanism for Beatha that is capable of not
only determining the rate a segment should be transferred between end nodes, but
also adjusting rate that the underlying layer can accept.

Wired networks operate perfectly with TCP-like window based flow control
because of its dedicated bandwidth. But in wireless networks bandwidth varies for
numerous reasons and such flow control risks the communication by bursting the net-
work with an unexpected amount of data. As a matter of fact, window based flow
control is considered to be an outdated technique for wireless networks. Another
noticeable point in wireless ad hoc networks is that the same node needs to perform
two different roles simultaneously - the role of intermediate router and the end node.
Because of this exception, flow control in MANETs needs to be different than that of
wired networks. Moreover, the general assumption of sending a group of segments to
lower layers and delivering those to another node significantly differs in wireless net-
works. When a transport protocol tries to send multiple segments to a particular end,
it assumes that those will take almost equal time to reach the destination from the
source node. But in reality, the medium can only provide adequate support for the
first segment and the rest of the segments face an increasingly growing delay to get
access to the medium because of their previous segments. It eventually delays their
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round trip and gives a false interpretation to the transport layer. When the transport
layer assumes that the previously passed segment should be delivered by this time
and provide another bunch of segments, it creates a buffer overflow at the MAC layer
and results in timeout for multiple segments. These shortcomings clearly indicate that
a rate-based adaptive flow control is required for MANETs that can deal with both
end-to-end and layer-to-layer flow.

Figure 2: Beatha Flow Control Basics

Beatha flow control is a rate-based technique. This flow control, however, does not
rely on acknowledgement while sending data from one end to another end, and main-
tains an adaptive behaviour to change its rate with the change of bandwidth and traf-
fic of the network. According to this proposed flow control, a fixed block of data is
sent at a time with a regular interval between any two blocks. This block is called
complete block (cb). Each cb is further divided into small partial blocks (pb) that
maintains another delay between them. Beatha sends a whole pb at a time and waits
for a period of delay called internal delay (dint) and sends another pb to carry on the
process of sending whole cb. In between two cb Beatha maintains a delay called exter-
nal delay (dext). Both dint and dext are calculated based on proposed mathematical for-
mulae explained later.

Derivation of Internal Delay – dint
The main principle behind maintaining dint is to let already submitted (to lower lay-
ers) pb to be transferred to the receiver end. If T is the required time to transfer pb
from one end to another end, it can be defined as follows:

Equation 5: Required time to transfer pb
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Capacity – ": As accessibility of a wireless node depends on its neighbouring nodes,
a path having n hop cannot transfer n segment at a time. Hence, the capacity of a path
to transfer segments simultaneously is lower than the total number of free hop exist
on that path.

Figure 3: Number of segments travelling together on a Path

Figure 3 shows ten different paths having different number of hops. It also shows the
accessible hop on each path while the first hop is being used by a segment. A close
observation of this figure gives an idea that capacity of a path is actually a series of
3. With the increment of every 3 hop, availability of 1 extra segment is created. Paths
having 1 – 3 hop has the capacity of transferring one segment at a time, whilst paths
with 4 – 6 hop has capacity of two, 7 – 9 hop has three, 10 – 12 has four and so on.
Hence, the capacity (") of a path can be defined as follows, where hop is the number
of hop presents on the path:

Equation 6: Capacity of a path

Total Trip: The total trip required to send a pb depends on the capacity of the path. A
path having " capacity needs subsequent trips to send a pb.

Equation 7: Total trip required to send a pb
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Single hop travel time – t: Single hop travel time – t is a variable that Beatha main-
tains and updates on a regular basis. On receiving each NAK request, the sender
Beatha extracts timestamp from the header to calculate travel-time (tt) for that par-
ticular NAK. Then it further retrieves the number of hops that NAK travelled on its
way from the receiver end to the sender end. This information, however, Beatha
acquires from Uisce through cross-layer information exchange. If receiver Beatha
does not need to send NAK for more than 5 sec, it explicitly sends a message to
update t at sender end.

Equation 8: Single hop travel time

One noticeable point in this calculation is that Beatha takes travel-time from a con-
trol message which is much smaller than a data segment. Hence, probable single hop
travel time for a segment is taken as the twice of the required time by a control mes-
sage.

Internal Delay: Replacing equation 5 by 6, 7 and 8 we get,

Equation 9: Required time to transfer a pb

But from the definition of dint we know it is the time required to send a pb. Therefore
T is actually dint. So, finally we get,

Equation 10: Internal Delay

Design of External Delay – dext
The basic assumption behind the design of dint was to estimate delay over an unin-
terrupted path. But in reality, nodes also act as intermediate routers. It may create fur-
ther delay depending on the traffic of the path. Moreover, in situations such as link
failure or interruption from outside, Beatha may need to slowdown. Hence, this flow
control mechanism requires a feedback-based delay to control its rate adaptively.
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Calculation of feedback: Beatha maintains a variable called feedback that changes its
value over time depending on the nature of the network. When Beatha receives a NAK
request, it identifies that segment loss has occurred in the network. Therefore, it needs
to slowdown in such a way that it can again retrieve the speed as soon as the problem
is resolved. The variable feedback serves this purpose for Beatha in this regard. Change
in this variable, however, is dictated by two conditions. According to the first condition,
it is increased by 10% on receiving each NAK segment. Hence, an increment of feed-
back over a period of 1 second can be expressed as follows (where n is the number of
NAK received during that period),

Equation 11: Feedback calculation
But according to the second condition, it is decreased by 50% per sec. So, this decre-
ment can be expressed as,

Equation 12: Feedback calculation
So, over a period of 1 second, change in Beatha can be expressed as,

Equation 13: Definition of feedback
From equation 13, it is clear that whether the value of feedback will increase or
decrease depends on n, the number of NAK request Beatha receives over a period of
1 second. A maximum of 4 NAK per sec is considered normal behaviour and feed-
back is not increased for this. However, if Beatha starts receiving 5 or more NAK per
sec, value of this variable will start to increase. Beatha initializes feedback with 0.1
at the beginning of a connection. It also maintains a lower threshold of 0.05 e.g.
Beatha does not reduce feedback further once it reaches this threshold.

External delay – dext: As mentioned earlier this delay is inserted between any two com-
plete blocks. It is designed in such a way that if the problem persists, Beatha can con-
tinue to slow-down its rate; otherwise gradually move back to its original flow. This
delay incorporates three variables described in previous sections, hop, t and feedback –
all three are capable of changing themselves over time. Finally we can define dext as:

Equation 14: External Delay
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Here, feedback plays the role of adjusting dext with the demand of the network. If
Beatha receives more than 4 NAK request in a particular second, feedback increases
itself bringing an increment in dext too. Again, when Beatha stops receiving NAK
requests or at least less than 5 requests per second, feedback starts to decrease itself
that eventually enforces dext to decrease itself too.

Implementation
The OPNET Modeler simulator24 is used to implement and evaluate Beatha. This is
a discrete event based network simulator that is capable of creating a network sce-
nario almost identical to the real world. OPNET simulator provides an environment
that imitates a real world scenario by creating events and later executing those based
on scheduling and interruption. In OPNET, it is possible to work either at network or
node or process domain depending on the nature of the work. We have implemented
our protocol in process model using C/C++ language. Later, we incorporated Uisce
with Beatha at node domain to form an alternative protocol stack for MANET. 

Figure 4: Beatha process model (left) and Protocol Stack at node domain (right)

The OPNENT modeler was configured to consider the simulation environment to be
‘campus’ location with a 10x10 km¬2 area. All experiments in this simulation used
IEEE 802.11b as MAC protocol.25 Table 1 shows certain parameters that were used
while conducting evaluation. The remaining parameters were left at the default set-
tings of the simulator.

During the evaluation Beatha is benchmarked against TCP on the top of IP.
TCP used Three different IP routing protocols – DSR, AODV and OLSR in the eval-
uation. For all protocols, the default configuration present in OPNET Modeler 14.0
version was used unless mentioned otherwise in the next section. 
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Table 1: Parameter Setting for IEEE 802.11b

Evaluation
The objective of this evaluation is to analyze the performance of Beatha protocol. As
Beatha is designed to address those problems that transport protocols suffer in obtain-
ing high throughput over long multi-hop paths in MANETs, this evaluation concen-
trates on issues related to throughput, acknowledgement count, data rate and segment
delay with both static and mobile nodes.

The evaluation environment is created within the OPNET Modeler simulator.
Version 14.0 of the modeler is used for this purpose. It also provides all protocols
used in this evaluation expect Beatha and Uisce. Uisce is taken from an on-going
project at Trinity College Dublin whilst Beatha is our designed protocol. Microsoft
Visual Studio .NET 2005 is used to compile all protocols used in this evaluation.
Evaluation hardware involves an Intel dual core 2.4 GHz machine with 3 GB RAM.
Microsoft Windows XP is used as the operating system of the evaluation environ-
ment.

Evaluation of Throughput
This experiment measured throughput for Beatha over Uisce and TCP over DSR,
AODV and OLSR separately. It was performed in a scenario where the number of
hops varies from 1 to 10 on a static path with 230m gap between each node. 

Figure 5: Throughput over paths having different length
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As described earlier, TCP performs poorly over long multi-hop paths for a number of
reasons including sequential medium access by IEEE 802.11 MAC and TCP's win-
dow-based flow control and segment-by-segment acknowledgement technique.
Figure 5 shows all three combinations of TCP achieved decent throughput starting
near 400 KB/s over single hop path but their performance went down as soon as they
started operating over long multi-hop paths and touched a throughput level near 20
KB/s on the longest path having a distance of 10-hops. In order to improve transport
layer performance over long multi-hop paths, we introduced rate based adaptive flow
control in Beatha and a NAK-based acknowledgement scheme. As a result of this
Beatha performed much better than TCP while operating on the same path. This
experiment shows that Beatha achieved a throughput of 819.44 KB/s over single hop
distance and went on achieving 151.51 KB/s on the longest path, still seven times
higher than the average performance of the TCP combinations.

Evaluation of Acknowledgement
This experiment evaluated the number of acknowledgements that Beatha and TCP
require to exchange between end points in order to ensure reliability for transferring
the same amount of data. It used exactly the same scenario described in previous
experiment. However, in this experiment Beatha was evaluated against TCP over
AODV only. 

Figure 6: Acknowledgement sent by the receiver
Figure 6 demonstrates that Beatha sent a very small number of acknowledgements for
transferring a 5 MB file compare to TCP. On a single hop path when TCP sent an
average of 681 acknowledgements, Beatha sent nothing. In the worst case, on a 10-
hop path Beatha sent an average of 45 acknowledgements whilst TCP sent an aver-
age of 1201 acknowledgements. Beatha exhibits this behaviour because of its NAK-
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based acknowledgement scheme. It does not acknowledge received segment like
TCP, instead it only sends negative acknowledgement (NAK) if it identifies a miss-
ing segment. This particular feature of Beatha reduces reverse flow in the communi-
cation significantly making room for the data to be transferred through a free medi-
um.

Evaluation of Data Rate
This experiment took place in two phases with nodes having random mobility. The
first phase involves a simple placement of nodes called Alpha pattern. In the second
phase another pattern called Beta pattern is used that had zigzag paths with frequent
change of direction and faster speeds. In this experiment Beatha – Uisce pair was
evaluated against TCP – AODV pair.

Figure 7: Rate of data under mobility pattern Alpha (top) and Beta (bottom)

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 67



68

Figure 7 shows the amount of data both Beatha and TCP sent per second over a peri-
od of 30 second. It exhibits that in Alpha pattern TCP touched the ground a number
of times which means on those occasions it completely failed to send any data what-
soever. Moreover, TCP even could not reach the half way of the minimum level
Beatha maintained for a single time. On the other hand, Beatha showed a relatively
stable behaviour keeping the data rate always between 160 KB/s and 120 KB/s. In
Beta pattern TCP could hardly send data and touched the ground on several occa-
sions. Beatha also suffered from fluctuations but still maintained a relatively higher
margin than TCP.

Evaluation of Segment Delay
These experiments were conducted with the same configuration described in the last
experiment. Delay for all the segments over a period of one second was accumulated
and a later average was taken by dividing it by the number of segments received dur-
ing that period. Finally, the first 30 seconds from both Beatha and TCP communica-
tion were taken to prepare the graph.

Figure 8: Segment Delay under mobility pattern Alpha (top) and Beta (bottom)

JPR2009Body.1_JPRfinal  24/06/2010  11:01  Page 68



69

Figure 8 shows that TCP performed a mixed behaviour with some fluctuations in
Alpha pattern. The graph associated with TCP is broken because on few occasions
TCP completely failed to send data. In contrast, Beatha exhibited a stable and con-
tinuous behaviour. In Beta pattern where nodes change their direction frequently,
both Beatha and TCP performed poorly. At some stage segment travel time in Beatha
reached 1.96 second. Despite that, its performance compared to TCP is much better.
TCP failed to send data on a number of occasions. One noticeable point in this graph
is that the delay in TCP never passed too high while the delay in Beatha never did.
They rationale behind this behaviour is that Beatha never stops sending data even if
the environment is very hostile. But because of TCP’s window-based flow control, it
cannot adjust its rate with the change of situation and stops sending data completely
while facing harsh environment.

Conclusion
The motivation for the work presented in this paper arose from the observation that
state-of-the-art research in supporting end-to-end reliable communication in wireless
networks has failed to address the challenges of dynamic wireless environments
where flow control needs to be adaptive and acknowledgement be selective. As
described earlier, TCP exhibits poor performance in wireless networks because of its
window-based flow control mechanism and behaviour of triggering inappropriate
congestion control in situations where delay occurs due to factors associated with the
wireless environment. The proposed protocol, however, addresses these problems
and provides solutions to outperform those difficulties. Through evaluation we have
shown that our proposed rate-based adaptive flow control mechanism along with a
NAK-based retransmission scheme is capable of enhancing end-to-end throughput in
MANETs over long multi-hop paths. The proposed protocol also operates over a
characteristics-based network protocol and provides reliable end-to-end communica-
tion without using IP network.
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Abstract 
Recent years, especially since Seamus Heaney won the Nobel Prize for Literature in
1995, have seen a proliferation of articles, essays and monographs discussing the
work of the most celebrated living Irish poet, in his home country and abroad.
However, The Midnight Verdict (1993), in which Heaney brings together the myth of
Orpheus and Cúirt an Mheán-Oíche, a poem in Irish written in the eighteenth centu-
ry by Brian Merriman, has so far been left out of the Heaneysian canon. This paper
provides elements for an explanation of this negligence, and challenges Heaney’s
association of the Latin and the Irish texts. Heaney works with a critical agenda,
which is developed in his essay ‘Orpheus in Ireland: On Brian Merriman’s The
Midnight Court’, and manipulates the originals to defend the position of The
Midnight Court as a classic of world literature. But the intertextual connection is very
debatable, and Heaney, despite ingeniously rewriting the originals in his translations
to emphasise thematic parallels and create textual echoes, overlooks too many details
in both stories to confer to The Midnight Verdict a sense of unity and to renew our
reading of both texts. 

Introduction
The Midnight Verdict was first published in a limited edition by the Gallery Press in
December 1993, and has since been surprisingly overlooked by critics of Seamus
Heaney’s work, despite the copious amount of attention which the poet receives. The
book is an original association of two texts which the Irish poet both translates into
English, Ovid’s Metamorphoses and Brian Merriman’s The Midnight Court, and in
which the Latin myth of Orpheus serves as a new context for the eighteenth-century
Irish poem.

Because there is no such thing as a literal translation, the present paper focus-
es on the issues of re-appropriation and interpretation which define the translator’s
relation to his source text. A translation is necessarily an interpretation, a transposi-
tion of a text into a new context: a new language, a new culture and sometimes a new
period. And the translator, who rewrites the original in a different idiom, plays an
active role in the creation of the new context of reception. Seamus Heaney’s Midnight
Verdict is an illuminating example of the importance of the translator’s role and per-
spective in the reshaping of the original, in that the frame into which the Irish poem
is to be read is explicitly given by Heaney with the Ovidian rewritings. I will show
how those two texts interact, both on a thematic and semantic level, and discuss the
limits of this interaction.

‘OVID IN COUNTY CLARE’: SEAMUS HEANEY’S VERDICT ON BRIAN
MERRIMAN’S CÚIRT AN MHEÁN OÍCHE
FLORENCE IMPENS
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I

The Midnight Verdict is best considered as Seamus Heaney’s interpretation of
Merriman’s Cúirt an Mheán-Oíche, which he reads in the light of Ovid’s rendering
of the tale of Orpheus. In The Midnight Verdict, Heaney is both a translator and an
editor. The Latin and the Irish poems are largely edited as Heaney focuses in Ovid on
the story of Orpheus and on what are for him the key moments in Merriman. 

Unlike Frank O’Connor and Thomas Kinsella in Seán Ó Tuama’s anthology
An Duanaire,1 Heaney positions himself as the author of a new composition based on
two pre-existing texts rather than only as a translator per se. A brief comparison
between the three versions of Brian Merriman’s poem helps us understand Heaney’s
intentions in ‘The Midnight Verdict’. Heaney is aware of the existence of both trans-
lations, and in his Oxford lecture on Merriman, ‘Orpheus in Ireland: On Brian
Merriman’s The Midnight Court’, confesses that his ‘own familiarity with the poem
comes from reading it in translation’2 and quotes from O’Connor’s version at length.
Like Thomas Kinsella’s, Heaney’s translation is a selection of key excerpts, but the
two men seem to have had very different agenda when they engaged in the edition of
the original. In An Duanaire, Kinsella’s abridged version retains the balance between
the various parts of the original and he chooses extracts which he finds representative
of Brian Merriman’s The Midnight Court and which ‘are taken from each of the five
major sections of the poem: the prologue –a parody of the standard aisling- three dra-
matic monologues and the epilogue’.3 The text appears in a bilingual version, with
the English on the right page, and as Ó Tuama states in the introduction to the anthol-
ogy, the translation is a means for the Irish audience to get re-acquainted with their
literature and an invitation to go back, if possible, to the original:

The primary aim of this anthology is to demonstrate the nature and quality of a
part of the Irish poetic tradition to readers with some knowledge of modern Irish.
The translations are designed accordingly. But we hope they will also interest
readers with no Irish at all. They are meant to read with some naturalness, sug-
gesting something of the poetic quality of the originals. They are not ‘free’ ver-
sions, however. It was taken that fulfilment of our primary aim required transla-
tions of the greatest possible fidelity of content, and the results are as close to the
original Irish as we could make them. The need for general readability, for natu-
ral idioms, in the English means, of course, that there is no guarantee that a trans-
lation may be used as a parallel text in all details. But as a standard procedure all
images and ideas occurring in the Irish are conveyed in translation and images or
ideas not occurring in the Irish are not employed.4

On the other hand, Heaney’s edition is not meant to be representative and is best seen
as the result of a personal interpretation of the original. ‘The Midnight Verdict’ is a
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drastically shortened version of The Midnight Court, as Heaney condenses a poem of
approximately a thousand lines into three hundred and twenty lines, cutting off near-
ly two thirds of his source. Several monologues are abridged, among which the young
woman’s first complaint and Aoibheall’s judgment, and whole parts of the poem are
omitted. What does this severe pruning of the original reveal of Heaney’s reading of
Merriman?

I would argue that The Midnight Verdict is the poetic illustration of Heaney’s
lecture on Merriman, ‘Orpheus in Ireland’, where he summarises three successive
receptions of the poem: Daniel Corkery in The Hidden Ireland in 1924; ‘the political
activist’5 Mairin de Burca; and Gearóid Ó Cruadhlaoidh, before giving his own. The
book becomes a response to these interpretations, especially that of de Burca, and a
case in point advocating his own reading. The most significant alteration in ‘The
Midnight Verdict’ undoubtedly is the absence of the old man’s monologue, and con-
sequently the absence of the young woman’s second speech, an attack ad hominem
on the old man and his inability to satisfy his wife’s sexual desire. Indeed, ‘The
Midnight Verdict’ only encapsulates speeches uttered by women, and Heaney mini-
mizes the role played by male characters in Merriman. By silencing the old man’s
account of his wife’s unfaithfulness and misbehaviour, Heaney makes women the vir-
tuous victims of male negligence. More, the only man in Heaney’s version is the
poet-figure, whose part is that of a coerced witness to his own trial, who was brought
by force to the court by the woman bailiff and who is sentenced before he has had the
slightest chance to defend himself. The Court in Heaney is reduced to an occasion
where desperate and rightly angered women can take their revenge on mankind, and
Merriman’s poem to a pleading for the cause of women. This editorial decision high-
lights elements from the original which corroborate Heaney’s criticism of Mairin de
Burca’s characterization of the poem as ‘sexual rubbish’:  

I would certainly argue that Brian Merriman should be immune to the common
feminist castigation of Irish men poets for representing women (and Ireland) in
the passive submissive roles of maiden and mother. In fact, Merriman deserves a
specially lenient hearing in the women’s court, if only for having envisaged his
own prosecution ahead of time and for having provided the outline of a case
against himself. He was surely something of a progressive when it came to the
representation of women. He gave them bodies and brains and let them speak as
if they lived by them. He revised and implicitly criticized the aisling genre by bur-
lesquing its idealized, victimized maiden in the figure of the beam-limbed bailiff;
and he gave to the other young flesh-and-blood speirbhean in the witness box a
transfusion of emotional and rhetorical energy long denied to women by poets
who had preceded him.6

The omission of the middle part of ‘The Midnight Court’ also gives more weight to
the end of the poem, and Heaney focuses on Aoibheall’s judgment and the descrip-
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tion of the tortures to be inflected on the poet-figure because it is the part which for
him is most significant in its connections with the death of Orpheus. Here is Heaney’s
summary and interpretation of the end of Merriman’s poem:

What happens at the end of Cúirt an Mheán-Oíche is that Aoibheall, the fairy
president of the bench, gives a verdict in which she decrees that unmarried males
of twenty-one and over are to be taken by women, tied to a tree beside a head-
stone in Feakle graveyard, and thoroughly whipped. She also decrees that the
worn-out, sexually incapable husbands of sexually vigorous women should con-
nive in the action when their wives take young lovers, and should provide the
legal cover of a family name when the children arrive. She prophesises further-
more that a time will come when Rome will permit the clergy to marry, and ends
with a passionate if slightly moralistic outburst against male sexual braggarts who
are as inadequate as they are scandalous. Then, after Aoibheall has delivered her
verdict, the young woman plaintiff turns on the poet and rallies the women against
him as a typical male offender; and finally, just as they are about to put
Aoibheall’s sentence into action, the thing comes abruptly to an end as the poet
starts up, awake and saved. (…) But however we interpret the Latin or the Irish
stories in relation to the sexual politics of their times, it seems to me that
Merriman’s poem is backlit in an especially illuminating way if it is read in rela-
tion to the much more violent outcome of the Orpheus episode in Ovid’s
Metamorphoses.7

In ‘The Midnight Verdict’, Heaney condenses Aoibheall’s judgement and omits the
moment when she discusses the marriage of priests. Catholic Rome has indeed noth-
ing in common with Ovid’s Rome, and the emphasis needs to be put on the punish-
ment as the element which makes the connection between ‘The Midnight Verdict’ and
‘The Death of Orpheus’, if Merriman is to be read in the light of Latin mythology. 

II

It is this connection between Ovid and Merriman on which I would like to focus now.
To me, Heaney’s association of the Latin and the Irish poems cannot sustain close
scrutiny. In ‘La Trace de l’intertexte’, Michael Riffaterre argues that intertextuality
depends on the reader, rather than on the author:

L’intertextualité est la perception par le lecteur de rapports entre une oeuvre et
d’autres, qui l’ont précédée ou suivie. Ces autres œuvres constituent l’intertexte
de la première.8

Riffaterre then distinguishes between ‘l’intertextualité aléatoire’ and ‘l’intertextua-
lité obligatoire’. Contrary to ‘l’intertextualité obligatoire’ which the reader cannot
not perceive without misreading the text, ‘l’intertextualité aléatoire’ may enrich the
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personal interpretation of a text but is not essential to the reading. And I would argue
that The Midnight Verdict is best considered as an example of ‘intertextualité aléa-
toire’ and as a subjective association of two poems. It overlooks too many details in
both texts to be utterly convincing, and becomes a manipulative reading of the eigh-
teenth-century Irish poem meant to place it within the context of ‘world literature’. 

There are distinct narrative parallels between the two texts: both Orpheus and
the male protagonist in The Midnight Court are poets who neglect women. In
Heaney’s translation of the Irish poem, the poet-figure is described by the young
woman as ‘the virgin merry, going grey’ and a man ‘thirty years old, and never bed-
ded’.9 His lack of interest in women echoes Orpheus’s attitude, who after the death
of Eurydice, ‘withdrew and turned away from loving women’.10 And because of their
behaviour, both men are faced with the anger of women, with dreadful consequences.
In Ovid, Orpheus is torn apart by the Maenads and a similar fate awaits the male char-
acter in Merriman, until he wakes up from his dream. Those connections prompt
Heaney’s association of both texts, as his lecture ‘Orpheus in Ireland’ makes it clear: 

Naturally I detected a faint, distant parallel between the situation of this classical
poet figure, desired by those he has spurned, and the eighteenth-century Irish poet
as he appears at the end of Cúirt an Mheán-Oíche, arraigned for still being a vir-
gin when the country is full of women who’d be only too glad to ease him of his
virtue. And the parallel was reinforced when I realized that the portrait of
Merriman as the jocund poet, playing his tunes the length and breadth of the coun-
try –the portrait which appears at the end of the Irish poem- is another manifesta-
tion of the traditional image of Orpheus as master poet of the lyre, the patron and
sponsor of music and song. But what transposed the parallel from a minor to a
major key was a further recognition of the way that the death of Orpheus, as relat-
ed by both Virgil and Ovid before him, provides an acoustic where the end of
Cúirt an Mheán-Oíche can be heard to new effect (...).11

And yet, we cannot but find weaknesses in Heaney’s choice of this intertextual link,
especially since there is no suggestion in the original Irish text that Merriman was a
virgin or that he went ‘playing his tunes’. One of the first potential criticisms is antic-
ipated by Heaney himself, as he acknowledges that the parallel is mostly relevant in
regard to the end of the poems. The major part of The Midnight Court does not have
any connection with the myth of Orpheus, and the link between the two texts is in the
end tenuous: it is only through the motif of the torture inflicted by female characters
onto males that both narratives are connected, and in Merriman’s case, death is not
enacted but only dreamt of. The tone is utterly dissimilar in both texts: while
Merriman’s is a comic poem in which the dramatic tension of the execution is deflat-
ed by the bawdiness of the monologues and by the anticlimactic conclusion in which
the poet-figure wakes up from what was in effect only a nightmare, Ovid’s tale is a
tragedy with an extremely violent outcome, in which the hero is put to death.
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More, the characters’ attitudes towards women differ from each other, even if
their outer manifestation seems similar at first sight. Whereas the poet in Merriman
is not yet married, which is the crux of the problem for the women sitting in the court,
Orpheus is a widower, and has been married to Eurydice. It is precisely because of
his wife’s double death that the Latin bard has decided to turn away from women and
have homosexual affairs, a change that Heaney underlines in his translation from
Ovid:

(...) But now the only bride
For Orpheus was going to be a boy
And Thracians learned from him, who still enjoy
Plucking those spring flowers bright and early.12

In those lines, ‘bride’ is contrasted with ‘boy’ and as if to insist on the reversal, both
words are foregrounded due to their position and the alliteration in /b/. There is of
course no allusion to homosexuality as a potential explanation for men’s neglect of
women in Ireland in The Midnight Court. 

As a consequence, the perspective is different in the two texts: Ovid under-
lines the thematic importance of love and grief, and the relationship between men and
women is represented as one of love and fidelity that surpasses even death. Feelings
are central in Ovid, as in Heaney’s ‘Orpheus and Eurydice’, as shows the recurrence
of the word ‘love’ in the lines: ‘Orpheus mourned her in the world above,/ Raving
and astray, until his love/ Compelled him down among the very shades’13 and in the
words which the widower addresses to Hades:

And though I have tried to suffer on my own
And outlive loss, in the end Love won.
Whether or not you underpowers feel
The force of this god, Love, I cannot tell,
But surely he prevails down here as well
Unless that ancient story about hell
And its lord and a ravaged girl’s not true.
Was it not Love that bound the two of you?14

In The Midnight Court, on the contrary, the central issue is rather the satisfaction of
natural desires, a fact which Heaney himself acknowledges in ‘Orpheus and Ireland’:
‘(…) it should be said that this poem is not about romantic love but about sexual
appetite and wasted sexual opportunity.’15

More, the young woman, speaking for all the women in Ireland, complains
about not having a husband:
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The reason why [she is raving] is the unattached
And unprovided for, unmatched
Women I know, like flowers in a bed
Nobody’s dibbled or mulched or weeded
Or trimmed or watered or ever tended;
So here they are, unhusbanded, 
Unasked, untouched, beyond conception –
And, needless to say, I’m no exception.16

She would certainly approve of Orpheus’s passion for his wife Eurydice, and the rep-
resentation of gender relations in both poems is extremely different. Then, ‘Orpheus
and Eurydice’, the first part of The Midnight Verdict, has no connection with
Merriman’s text, and only plays a role in the composition of the book as a well-bal-
anced triptych. It serves as a reminder of the Latin myth for the modern reader, but it
does not shed a new illuminating light on the Irish poem: instead, it undermines the
creditability of Heaney’s association of Merriman and Ovid. 

To reinforce the intertextual relation, Heaney manipulates language with dex-
terity in his own translations from Ovid and Merriman. As far as I can assess
Heaney’s translation from the Irish, it seems to combine literal translation of words
and phrases, and modernised adaptations notably when it comes to render the bawdi-
ness of the original, as in:

Observe the plight of Ireland’s women,
For if things go on like this, then fuck it!
The men will have to be abducted!17

Elsewhere, Heaney retains the words ‘Reynard’ and ‘Cancer’ (in ‘As the hounds gave
tongue and Reynard fled’ and ‘the sun flamed up in the house of Cancer’ pp. 23-4)
which comes directly from the Irish ‘tréanrith gadhar is Reynard rómpu’ and ‘bhí
Cancer ón ngréin ’na caorthaibh teo’ (ll. 22 & 24), when Frank O’Connor has mod-
ernised the allusions and translated the same lines respectively by ‘belling hounds
and fox slipped by’ and ‘the sun fell hot on river and mere’.18 This attention to the
original only makes the textual alterations in The Midnight Verdict more significant.

First of all, his choice of the title for his book is not arbitrary: the use of the
word ‘verdict’ highlights the moment when Aoibheall passes judgment and fore-
grounds the end of the poem, on which Heaney relies for his association with Ovid.
More, in the course of ‘The Midnight Verdict’ itself, Heaney uses words that refer
either to Ovid’s original text or to a classical background. This is the case, for
instance, in the young woman’s monologue, when she complains that she suffers
from being neglected by men: ‘(...) Until I’m raving and round the twist / Like a mae-
nad whirled in a swirl of mist’19 recalls the moment in Ovid when the Maenads kill
Orpheus, all the more so as the Latin poet uses the word “Maenades” itself:
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Ac primum attonitas etiamnum voce canentis
Innumeras volucres anguesque agmenque ferarum
Maenades Orphei titulum rapuere triumphi.20

In the second part of ‘The Midnight Verdict’, Heaney uses a Greek word that does not
exist in the Irish text: Aoibheall is passing judgment and she declares that women can
do whatever they want with the men who ignore them: ‘Their nemesis I leave to you
/ Whose hearths they’d neither fan nor blow.’21

Similarly, Heaney modifies the original Latin text when he uses the phrase
‘the house of Pisces’22 which retrospectively echoes ‘the house of Cancer’23 in his
version of the Irish prologue. The phrase is not a literal translation from the Latin, in
which the image of the ‘house’ is absent:

Tertius aequoreis inclusum Piscibus annum
Finierat Titan omnemque refugerat Orpheus
Femineam Venerem, seu quod male cesserat illi,
Sive fidem dederat; (...)24

Those free translations create textual connections between the various parts of
Heaney’s triptych and compensate for the lack of thematic relation, as they function
as discrete echoes between the classical and Irish worlds of both poems. 

III

But why is Heaney so intent on stressing faint and superficial parallels between
Merriman and Ovid? What does he want to prove? Elements for an answer can be
found in the lecture on Merriman which I have already mentioned. Heaney wants to
broaden the critical frame in which the Irish poem is usually perceived and show its
relevance for a wider, international and trans-generational audience. The Midnight
Court, for Heaney, deserves better recognition and appreciation as a work of art
which exceeds the context of its original composition in eighteenth-century Ireland.
With the association with Ovid,

(…) the perceived weaknesses of its conclusion are put into perspective and the
poem’s claim to be considered in the context of what I called world literature is
greatly enhanced. The poem remains, of course, what any vital work has to be, a
response to the local conditions; but it becomes something more. Its power is aug-
mented by being located within the field-force of an archetype. The phallocen-
trism of its surface discourse can be re-read as an aspect of male anxiety about
suppressed female power, both sexual and political; and the weakness of its con-
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clusion, namely the deflection of the threat to Brian, this tidy outcome can be seen
as the price that the satirical eighteenth-century mind was prepared to pay in order
to keep the psychosexual demons of the unconscious at bay for a while longer.25

Heaney’s Jungian overtones in this passage point to the fact that the connection
between both texts is made at the level of universal ‘archetypes’, and of the shared
‘unconscious’. The discovery of those archetypes is crucial for Heaney, because the
association of Merriman and Ovid means that Merriman’s poem partakes in the uni-
versal and canonical dimension of the Metamorphoses and itself becomes a classic.

But Heaney’s ‘mistake’ is to not recognise the fact that The Midnight Court
already belonged to ‘world literature’ and did not need a classical intertext to do so.
In Repossessions, Seán Ó Tuama reads Merriman’s poem in a broad European con-
text, as ‘a Court of Love in the typical medieval western European mould’.26 In his
fascinating study of the eighteenth-century poem, the scholar traces elements of
‘intertextualité obligatoire’ and shows the complexity of influences at work in
Merriman, who re-appropriates medieval European literary conventions, the English
ballad and La Chanson de la malmariée. To repeat Heaney’s own words, The
Midnight Court is ‘something more’ than an occasional and local poem from the East
of County Clare because it is informed by a knowledge of western literature applied
and transformed in a local context. And the identification of intertextual links with
European literatures is much more convincing because the links are grounded in the
texts and are the result of a deliberate re-appropriation of literary conventions by
Brian Merriman.

On the contrary, the intertextual association in The Midnight Verdict is only
Heaney’s creation as a reader. And as Nathalie Piégay-Gros points out, if intertextu-
ality solely depends on the reader, then it becomes entirely, and maybe excessively,
subjective:

l’intertexte peut être manqué parce que le lecteur ne sait pas ou ne sait plus le
repérer et l’identifier; mais il peut aussi, et à l’inverse, être amplifié, parce que la
mémoire du lecteur savant, très cultivé, peut être sollicitée à l’excès ; il aura ten-
dance à projeter sur le texte ses propres références et à considérer comme un phé-
nomène d’intertextualité obligatoire ce qui n’est peut-être qu’une réminiscence
bien aléatoire.27

This remark, I think, can legitimately be applied to Heaney’s Midnight Verdict and
‘Orpheus in Ireland’:  Heaney the scholar and erudite poet mistakes an echo between
two texts for a case of ‘intertextualité obligatoire’ essential to our reading of
Merriman. And while the perception of this connection may have prompted him to
write a translation and renewed his interpretation of two famous poems, I would
rather consider the association as a ‘réminiscence bien aléatoire’ and I think that the
juxtaposition of translations from Ovid with Heaney’s version of Merriman in The
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Midnight Verdict weakens the achievements of the latter. Had the connection
remained latent and only been used implicitly by Heaney to guide him in the rewrit-
ing of the Irish poem, ‘The Midnight Verdict’ could have become a successful re-
appropriation of an old Irish poem by a modern Irish writer. 

This is indeed what happened in the case of The Burial at Thebes, Heaney’s
version of Sophocles’ Antigone. Heaney found intertextual echoes between the Greek
play and Irish literature, and transposed the metre of the Irish in his classical re-
appropriation for the character of Antigone:

But what gave me the poetic go-ahead was the sudden discovery of a note that
connected the distressed heroine of Sophocles’ tragedy in the fourth century BC
and the author of the great eighteenth-century lament we know by its Irish title,
Caoineadh Airt Uí Laoghaire. (…) Still, although there was a meaningful politi-
cal context for a new translation, what was missing was an immediate writerly
urge. And then all of a sudden it arrived. Theme and tune coalesced. I remembered
the opening lines of Eibhlín Dhubh Ní Chonaill’s lament, an outburst of grief and
anger from a woman whose husband had been cut down and left bleeding on the
roadside in County Cork, in much the same way as Polyneices was left outside the
walls of Thebes, unburied, desecrated, picked at by the crows. But it was the drive
and pitch of the Irish verse that clinched it: in the three-beat line of Eibhlín
Dhubh’s keen I heard a note that the stricken Antigone might sound in the speedy,
haunted opening movement of the play. (…) Because of the pitch of that voice,
however, I made a connection between the wife traumatized by the death of her
husband at the hands of the English soldiery in Carriganimma and the sister driv-
en wild by the edict of a tyrant in Thebes; and through that connection I found the
metre for the first dialogue between Antigone and Ismene.28

The perception of a connection between the situations of both female characters in
the Irish poem and in the Greek play helped Heaney to find his voice as a translator
and to re-appropriate the classical text in his own cultural context. But the intertex-
tual relation, which remained ‘aléatoire’, is not explicit in the translation itself, con-
trary to what happens in The Midnight Verdict. The integrity of both texts is respect-
ed, as Sophocles’ play is not used to backlight Eibhlín Dhubh Ní Chonaill’s poem and
both are considered in their difference as well as in their situational echoes. In the
Greek adaptation, Heaney implicitly acknowledged the subjectivity of his association
between the Irish and Sophoclean worlds, and by keeping it out of the creative work,
maintained the distinction between the translation and the critical interpretation. In
The Midnight Verdict, the two become one.

In the end, what is at stake here is our definition of translation and the role
which we expect the translator to assume. The Midnight Verdict opens a debate
around the role played by the translator and the editor in the transmission of a text. Is
a translator someone who transmits a text in a target culture for the readers to gain as
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close an access as possible to the original? Or is he first and foremost a reader and an
author? Heaney’s position is ambiguous in The Midnight Verdict: the paperback edi-
tion, published in 2000, presents him as the author on the cover AND as a translator
both in the blurb and in the ‘translator’s note’, indicating that the association is
Heaney’s creative idea. Heaney’s Verdict is more of a rewriting based on the Irish
poem than a translation meant to make the text accessible to a modern audience, and
the book is best considered as a subjective re-reading of two poems by a famous mod-
ern Irish writer. The Midnight Verdict should not be approached in the perspective of
getting to know the Irish poem, but with the idea of engaging with it as a challenging
and debatable interpretation by an extraordinary reader.
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Abstract
In this paper, I analyse ‘Western beauty practices’ and the ‘veiled woman’ through the
lenses of poststructuralism and feminism. Referring to the work of Michel Foucault,
Pierre Bourdieu, and Rosi Braidotti, I focus on the constitutive power of media images
to promote an increasingly unitary vision of the ideal female body. Questioning the type
of harm which is effected through the gendered, embodied practices of beauty regimes
and veiling, I argue that both inhibit the way that women inhabit the public space. I pro-
pose a female subject position which is characterized by improvisation, irony, and
resilience.

Introduction
This paper is concerned with the relationship between female subjectivity and the body.
We are born with bodies already deeply inscribed by the values, desires and hopes of his-
tory, culture and the market-place. The female body is inscribed in very distinctive ways,
bearing the residue of patriarchal order, through which women have learned to cut, dec-
orate, paint and cover up parts of their bodies associated with the titillation of male sex-
ual desire.

Central to my argument is the notion that women have learned to ‘police’ their
own bodies in a process of assimilation of patriarchal values. In order to illustrate this
claim, I will analyze two different forms of disciplinary technology which work to estab-
lish prevailing models of femininity: western beauty regimes; and the Islamic practice of
veiling, both of which limit the way that women inhabit the public space. 

Several trends contribute to the relevance of this paper. First, the neo-liberal asso-
ciation of wealth with success and its obsession with individual perfection have thrown
up new, and often deadly, dangers for women. Second, the ‘subject’ of feminism is now
more difficult to define as a result of the proliferation of feminisms and a postcolonial
fear of hegemonic voices. Third, through the speed of communication and the ubiquity
of market images, we are witnessing the emergence of new forms of subjectivity: more
fluid, less bounded, constituted across differences, and improvised in the face of the loss
of fixed values. This is presented as a feminist, ethical/political response to present loss-
es, which may also be read as opportunities for transformation.

Dangerous embodiment
The struggle to establish and maintain symbolic order is routinely played out over the
bodies of women as they are subjected to disciplinary practices in the process of reli-
gious, cultural and identity formation. In some parts of the world, the disciplinary
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process has become so enmeshed with contemporary culture that the way it works is dif-
ficult to observe; by contrast, there are states in which more obvious regulatory systems
are in place to manage the disciplining of women. In those circumstances, laws are
designed to control clothing, manage the adornment of the body, and regulate the amount
of flesh which may be revealed in public spaces.

I am making the distinction between two styles of disciplinary technology with
regards to women’s sexuality and morphology. The first, associated with contemporary
Western societies, is the internalization of models of femininity through the socialization
process. The second, which is more commonly associated with religious societies, is the
enforcement of norms through a regulatory process. While the latter works by openly
repressing the behaviour of women, the former constitutes effective social/ psychologi-
cal boundaries, outside of which women are less able to imagine themselves. 

While I deal separately with disciplinary technologies which I would contrast as
1) the social/constitutive; and 2) the regulatory/repressive, it is important to stress that
women have always been subjected to multiple influences with regards to bodily integri-
ty and their freedom to inhabit the world. While strategically useful, it is ultimately arti-
ficial to delineate overt, religio/legal disciplinary techniques as if they can be fully extri-
cated from other, more covert, societal constraints. Moreover, the globalization of media
influence has intensified and ‘fused’ the processes through which women internalize
models of femininity. A major focus of this paper will be the effect which this fusion is
having on female subjectivity.  

Sometimes it’s hard to be a woman
Central to any coherent feminist position is the question of ontology and many feminists
have worked with the notion that women share an essential nature which persists despite
the cultural and historical diversity which is clearly embodied by real women.
Philosophically, I work from the constructivist notion that there is no pre-discursive,
extra-social bodily reality of which it is possible to say anything non-tautological.

The feminist’s engagement with the body has proved to be a complex one, chang-
ing over time. One way to read developments is to enquire about feminist responses to
the beauty industry, which I will present as three distinct strands, with the caveat that
they are not intended to be strictly temporal. 

The first, associated with second-wave feminism during the 60’s and 70’s, takes
up a clear stance against traditional beauty regimes. The second strand argues that, in the
wake of the legal, political, medical and economic changes which have granted women
a fuller range of life-choices, beauty practices should be regarded as providing another
dimension to this new freedom. A third strand of feminist criticism focuses on the radi-
calization of beauty practices. 

Through the looking glass.
During the 60’s and 70’s, many feminists, anxious to be liberated from the ties of domes-
ticity and the demands of the male figures in their lives, reacted against beauty regimes
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which were designed to pander to male sexual fantasies of the ideal woman. A coterie of
feminist writers, such as McKinnon, Andrea Dworkin, and Naomi Wolf, influenced by
social construction theories, conceptualized beauty regimes as unquestionably harmful
and symbolic of the continuing supremacy of male culture and desire. 

In our culture, not one part of a woman’s body is left untouched, unaltered ... from
the age of 11 or 12 until she dies, a woman will spend a large part of her time,money,
energy on binding, plucking, painting and deodorizing herself … standards of beau-
ty prescribe her motility, spontaneity, posture, gait, the uses to which she can put her
body.1

As we moved into the 80’s and 90’s, however, the feminist mood shifted. The spectre of
woman as eternal victim was further deconstructed and exposed as part of the ideologi-
cal reinforcement of age-old dualistic categories which continue to place women in the
inferior position. Feminist debates about Western beauty practices shifted on their axes.
Partly, this was in response to changes in the prevailing philosophy (Foucault, Bourdieu
and others, who provided a more complex grid through which to understand power)2;
but also in response to what has been called ‘market fundamentalism’, the growing con-
fidence that deregulated capitalism would prove to be the force which would consolidate
freedom of choice for both women and men. The final transformation of woman from
victim to free agent, it was claimed, would be brought about by her power to shop till
she dropped a dress-size. Beauty products began to be touted as part of the parapherna-
lia which signified women’s power to choose her own destiny and, for many women, the
old slogan, biology is destiny, gave way to the conviction that bio-technology is destiny.  

Constructing femininity: in your face 
Media representation is one of the key players in the disciplining of bodies and, while
visual representation marks all bodies, it is a particular problem for women for two rea-
son: the first is because male desire has, historically, designed and operated the world of
visual representation; the second, because bodies which fall outside of male desire tend
to be represented as other or freak.

Representation can be understood, then, as a form of regulation … no one, no social
group, no structure, can stand outside the powers and the normalizing instrumental-
ity of representation ... power, in this model, is not a thing, is not imposed from out-
side its subjects, but is rather a process, the outcome of a series of interacting and
potentially contradictory relations … if power operates in this way as a network of
countervailing ‘force relations’, then resistance becomes an integral part of process-
es of power.3

Susan Bordo has raised awareness of the effects of media representation of women,
employing, but going beyond, the somewhat gender-blind insights of Foucault, drawing
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attention to what informs and reforms female embodiment, through what she calls the
‘empire of images’.     

Her seminal work, Unbearable Weight, analyzes the connections among issues
such as weight-loss, anorexia, media images of beauty, the power of advertising and the
quest for physical perfection.  Bordo explains that one of the most difficult challenges
she faces, when presenting her work publicly, is when members of the medical profes-
sion refuse to take cultural images seriously. In response to their belief that fashion shots
are ‘just pictures’, Bordo counters with:

… [A]ds and videos and fashion spreads [are] powerful lessons in how to see (and
evaluate) bodies … [moreover] for racial and ethnic groups whose bodies have been
marked as foreign, earthy, and primitive … they may cast the lure of assimilation, of
becoming (metaphorically speaking) “white”.4

With Bordo in mind, I scanned the May, 2007 edition of Marie Claire, a popular maga-
zine with a world-wide distribution and a web-site. From the list of contents, the range
of subjects tackled and the vocabulary which is employed, it is evident that Marie Claire
is aimed at an educated and cosmopolitan readership.

For the purposes of this paper, I draw attention to an article entitled Welcome to
Tehran: Nose-Job Capital of the World.5 The story explores the irony of Muslim women
who, despite the confines of the strict Islamic dress code, resort to surgery to change the
shape of their nose, the size of their breasts or the plumpness of their cheeks. The women
who had elected to undergo cosmetic surgery attested to the fact that such practices are
now seen as routine in Iran for those who can afford it. They spoke of what they called
‘outside influence’, such as television and Hollywood movies, which provide the images
to which they aspire.

Lest we think this is a phenomenon confined to Iran, consider the fact that the
New York Times, after the fall of the Taliban, reported that the women in Afghanistan,
despite the oppression of their recent, secluded lives, were now embracing the freedom
of expression which comes with Western beauty practices. The report continued, 

Afghan women have held on to their desire to look beautiful … but there is a woe-
ful shortage of beauticians … and no-one to teach them [how to use] the panoply of
gels, rinses, powders, liners and colors that spill from the shelves of the average
American drugstore.6

One of the outcomes of this perceived lack in post-Taliban Afghan society was the estab-
lishment of a beauty school in the grounds of the Afghan Ministry of Women’s Affairs.
As Sheila Jeffreys comments, it was as if, “beauty practices were indeed a crucial human
rights issue for women, on a par with education, safety and work.”7

A number of questions arise: should we look upon women’s beauty practices,
such as makeup, hair-styling, etc. as simply a matter of creative adornment which con-
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tributes to the enjoyment of our bodies? Or, are they signs of compulsion in women
whose self-identity is dependent upon a series of daily rituals which they do not, in fact,
fully control? Furthermore, if some practices are deemed to be harmful, where should
we set the safety bar? Is there only a difference of degree between: lipstick and botox-
ed mouths; between a good-fitting bra and breasts filled with toxic gel; between a pow-
dered nose and one that has been deliberately broken to be re-contoured to match that of
a Hollywood star?  

I have already referred to the fact that cosmetic surgery is now regarded as
acceptable in some Islamic states, for those who can afford it. More generally, Western
fashion and beauty practices have begun to infiltrate domains where, up till recently,
women have been largely subjected to traditional modes of regulation. However, since
we are increasingly surrounded by images which powerfully affect the way that we
inhabit the world, it is vital that we practise (and pass on) our capacity for reflexivity, by
which I mean that we must find ways to become more aware of the taken-for-granted
habits of thought, cultural practices, religious clichés and social rituals which usually
operate below the level of conscious thought. As Pierre Bourdieu puts it:

The agent engaged in practice knows the world … too well … takes it for granted …
inhabits it like a garment … feels at home in the world because the world is also in
him (sic), in the form of the habitus.8

Constructing femininity: in seclusion
At the outset, I indicated two ‘styles’ of disciplinary technology, with regards to women’s
sexuality and morphology. The first, as we have seen, is represented by embodied prac-
tices through which women learn to conform to the prevailing feminine ideal. According
to Sandra Bartky, “a panoptical male connoisseur resides within the consciousness of
most women...[she] lives her body as seen by another, by an anonymous, patriarchal
Other.”9 I will now shift the attention to a more overt way in which the attempt is made
to control the bodies of women: the Islamic custom of seclusion, as exemplified by the
veiling of women in the public sphere.    

It may seem odd that the veiling of women should be compared to Western beau-
ty regimes. The first is associated with the seclusion of bodies; the second is practised
by subjects who are at home in a world in which exposure is the norm. However, one
thing which twenty first century beauty practices have in common with the veiling of
women is that both contribute to gender stereo-typing in ways which inhibit women
from imagining themselves in ways which fall outside of male desire. 

First, it is important to be clear about terms. My focus is on the phenomenon of
veiling, which is the practice of secluding women from public view and it involves a
range of different garments, some of which are more extreme than others. It is crucial to
point out that veiling should be understood within the religious, political and cultural
context in which it is practised, in order to demonstrate that the veiled body should not
be analysed as if it were a unitary construction. Examples will help to clarify this point.
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In terms of the observer, veiled women represent a range of signifiers, including
the following: 1) The veiled bodies of women are seen as manifestations of religious
belief. 2) In the wake of the terrorist events, particularly those perpetrated against the
USA in 2001, veiled women have been looked upon by many people, as visible
reminders of the more extreme forms of Muslim religion and culture. 3) Within
European, multicultural societies, veiled women embody a commonly perceived threat
to the Judeo-Christian ‘idea of Europe’; or, at the very least, as the failure to assimilate
to the dominant culture. 4) Feminists have tended to regard the veil as a sign that Muslim
women are oppressed under the patriarchal weight of Islam and the sexism of their male
associates. 5) Recently, the veiling of women has been linked to the question of justice,
as academics have debated the right of women to wear the niqab in court. 

The key question for lawyers concerns the extent to which open justice can accom-
modate agents who cover their faces, whether witnesses, litigants, lawyers, court
staff or even judges ... common law is founded upon orality ... face covering [alters]
the way they interact with others ...10

My concern, at this point, is two-fold: on the one hand, I offer these examples to under-
score the way that women, through their bodies, are perceived to carry, publicly, the
essential characteristics of their religious or ethnic identities. “Women, in their ‘proper’
behaviour, their ‘proper’ clothing, embody the line which signifies the collectivity’s
boundaries.”11

On the other hand, I wish to emphasize the fact that some women who have worn
the veil, have done so with a diverse range of political statements in mind: colonial resist-
ance in Algeria and Egypt; anti-communism in Afghanistan; as a sign of opposition to
the Shah’s pro-Western policies in Iran; and, in multicultural Europe, to symbolize rejec-
tion of Western values. 

Among contemporary academics, there is also a growing tendency to use the
term, ‘the new veiling,’ in order to acknowledge the agency of those Muslim women
who wear the veil as a signal of resistance. Mervat Nasser, for instance, has argued that
the veil should be read as a response to the conflicting cultural demands and the contra-
dictory religious and cultural expectations which is, in part, a result of globalization.
Clearly, then, veiling is open to a wide range of interpretations, both for the observer and
the wearer. It would be a mistake to read the practice, simply, as a sign of gender oppres-
sion; as it is equally mistaken, when Western minds regard the veil as the archetypal
symbol of a monolithic Islam.  

In addition, I have alluded to the fact that globalization of media images has
resulted in a double burden for Islamic women. Many of them, already under pressure
to conform to traditional norms of femininity, now find themselves also measuring their
bodies against the increasingly universalized standards of female beauty. 

What I have presented as ‘disciplinary technologies’ provide an intriguing con-
trast: one operates by manipulating women, so that, in general, they appear to collude in
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practices which encourage the male gaze; the other operates by secluding the bodies of
women, to control exposure and protect her body for the privileged gaze of specific
males. Second, because both beauty regimes and veiling are open to multiple interpreta-
tion as to their public significance and in the degree to which they represent real choic-
es for the women involved. I have, further, illustrated the phenomenon which I call the
‘fusion of technologies’: that is, the veiled woman who has remodelled her body so that
it corresponds more closely to the increasingly universal ideal of femininity. She is a
powerful metaphor for the way that female subjectivity is developing under conditions
of globalizing postmodernity.  

I would argue that, when women feel the necessity to cut their bodies into other
shapes, or when they are compelled, by force of religious law, to cover up the parts of
their bodies deemed too titillating for the public space, these gendered, embodied prac-
tices constitute symbolic violence to female subjectivity.

Women and the symbolic order
Beauty regimes, as they are practised by 21st century women (supported by economic
interests), and the practice of Islamic veiling have this in common: their harmfulness
resides in the fact that their influence does not stop with the lives of individuals. They
are embodied practices which have been transformed, through the power of the media,
into metaphors for femininity which are increasingly recognizable and effective through-
out the globe. The result is that these practices, however individualistically they may be
construed or intended, contribute to the realm of the collective imaginary: the symbolic
order through which we perceive ourselves.  Contemporary women have no choice but
to respond to the empire of images in one way or another. It is not simply the speed of
communication or the constant dissemination of information which demands some kind
of response to the symbolic order. It is the fact that late modern society is increasingly
characterized by reflexivity, since agency is less tied to societal structures than in any
previous era. Thus, contemporary woman, whether veiled, cosmetically enhanced, or
both, is programmed to judge herself over against the ‘other’: she who is returning her
gaze. Each of us is constituted by the ‘other’; involved in a mirroring technique: a mise-
en-abyme, whose origins, rooted in patriarchal society, are now of receding importance.
Whatever religious, cultural or functional rationalization gave rise to the painted female
face or the veiled one is of less importance now than the symbolic power of contempo-
rary images. 

To clarify: 1) beauty regimes, long associated with western values, have now, in
radicalized forms, begun to affect the self-understanding of women from societies
which, formerly, distanced themselves from those values; 2) at one time, the practice of
veiling women was understood and interpreted within the parameters of particular, reli-
gious contexts. Now, however, in the wake of the globalization of media images, the
symbolic impact of the veiled woman means that she has taken her place among all the
other global images which are constitutively effective, in terms of female self-under-
standing. 
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Improvising the subject of feminism
Feminist work is characterized by its focus on the centrality of the body. Corporeality, as
a hermeneutical principle, has contributed to the fact that feminism is plurivocal and
tends to eschew the kind of academic detachment which philosophy so often assumes.
However, as I have also shown, the bodies of women have learned to conform to
demands, which, while originating in specific desires of powerful patriarchal figures,
have, at this stage, become in-corporated as part of the fabric of female subjectivity. 

I offer, therefore, a feminist subject-position which, taking account of the restric-
tions on women (some of which have been elaborated on in this paper), attempts to move
on from the debilitating duality which is suggested by the oppressor/victim model. The
elements of this model of subjectivity include the following: 1) it is improvised; 2) it
works from an ethic of solidarity with others who also identify with an ever-receding
quality of being/becoming which is held out to them as the ideal; 3) its adopted vocab-
ulary is ironical, as a strategy of resistance.  I must stress that the feminist project, to
‘imagine female subjectivity’, is a political gesture. It is not my intention to replace the
transcendentalized masculine with a new, gendered, universal.

The metaphor of improvisation allows me to speak of a subject which is rooted,
but not tied, to the past; a subject which is cognizant of existing, structural constraints,
but creative in the lived detail; a subject which perceives dissonance and tension to be
an integral part of growth and change.

The subject-in-process
Rosi Braidotti’s work is concerned to elucidate a feminist position which, finding new
languages for conceptual creativity, is capable of cutting itself adrift from institutional-
ized feminism. “The subject of feminism ... [is] a subject-in-process, a mutant, the other
of the Other, a post-Woman embodied subject cast in female morphology who has
already undergone an essential metamorphosis.”12 In her redefining of female subjectiv-
ity, Braidotti uses the term nomadism to signify qualities of the outsider: the ambulant,
non-static, consciously refusing to recreate state apparatus.     

I read Braidotti’s theory of nomadic subjectivity as a type of improvisation; an
ethical position which is prepared to tight-rope walk between the neo-liberal attempts to
recreate visions of unitary selves and the fragmentation and dispersal of relativism. The
ethics and epistemology of nomadic subjectivity rest on the practice of ‘as-if’, through
which Braidotti intends strategies for dealing with the loss of fixed or metaphysical cat-
egories. Loss, itself, becomes a major focus; and the fluidity of new boundaries presents,
for the nomadic subject, both political edginess and ethical opportunity. Braidotti follows
classic feminism in her insistence on the centrality of the body as the site where the phys-
ical, sociological and the symbolic overlap. However, she highlights the extent to which
contemporary women embody the multiplicity of social texts which are products of (and
mediators of) the discourses which give them meaning.

The playfulness of ironic language is a key strategy in the work of Braidotti, exe-
cuted to tease and de-bunk, in the way that insubordinate linguistic strategies have
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always been used, as the subaltern’s way of deconstructing the master-discourses which
are intended to legitimate and maintain structural hierarchy. 

In a passage which echoes many of the concerns of this paper, Braidotti speaks
of the collapse of the dualities: centre-periphery, same-other, particular-universal, as a
consequence of which the bodies of others now present us with, “simultaneously dis-
posable commodities and also decisive agents for political and ethical transformation.”13

The subject of feminism, then, is recognizable as Braidotti’s subject-in-process: the other
of the other, who is constantly faced with the task of improvising positions of resistance.     

Towards an ethic of embodiment
I have argued that the bodies of women bear the inscriptions of what I have called the
residue of patriarchal desire. Female embodiment, in the contemporary world, is cir-
cumscribed by a complex interaction of things: male desire; norms which have their
roots so deep in history that few can recall the logic of their origins; and the power of the
media to construct images which imprint themselves so deeply into the psyche that they
alter our vision.   

Globalization has intensified the power of these images. By replicating their
effect in diverse cultural settings, several things have started to happen: 1) the eye of the
male is trained to see and evaluate the female body in ways which cut across the differ-
ences which culture and religion formerly constructed fairly tightly; the body of the
female, consequently, is trained to respond. 2) the international beauty industry, follow-
ing the logic of late capitalism, is responding with new and radical ways through which
women are encouraged to emulate the images of ‘ideal femininity’. 3) Women are judg-
ing their worth in relation to a super-enhanced bodily ideal, an ever-receding chimera
which produces deadly forms of neuroses.

In one of the most recent effects of the globalization of media images, women are
now judging themselves across the cultural and religious barriers of ‘the West’ and ‘the
world of Islam’. The veiled woman has become a synecdoche for Islam and judged
widely as a symbol of subjugation. The ‘painted doll image’ functions similarly, to
reduce the complexity of western culture, once again using woman’s body as the bearer
of her culture. Each is judging the other, in terms of beauty and of freedom; and one of
the most potent symbols of this is the fusion of effects, as represented by women who
wear the veil and surgically enhance their bodies.       

The rise of fundamentalisms, the loss of faith in grand narratives, and the influ-
ence of identity politics have all resulted in a greater need to hone our skills of attention
to the details of others’ lives; not only to the differences which present themselves across
cultural divides; but also to the plurality within groups which perceive themselves to be
cultural entities. If tolerance is now a more powerful word than truth, then a feminist
ethic must reflect that in a number of ways.

First, women must learn to uncover the genealogical roots of their oppression.
Having grown out of the belief in patriarchy as a monolithic explanation for the subju-
gation of all women, we must pay closer attention to the particular, local, and diverse
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ways in which women suffer from gender oppression. As we do so, we will uncover evi-
dence of ageism, heterosexism, racism and ethnocentrism, all of which leave traces on
our bodies. The result will be a more nuanced understanding of the centrality of embod-
ied practices as they construct, and are constructed by, the symbolic order.

Second, feminist ethics must play with new vocabularies: new ways of speaking
to each other, especially when our voices must be heard across the divisions which are
thrown up by class, age, race, and ethnic differences. I suggest that we will not be per-
suaded to exchange or extend our vocabularies by dint of philosophical argument alone,
since it is written too deeply into the philosophical tradition that order, symmetry and
coherence are its goals. The globalizing process allows us more accessibility to world lit-
erature: poetry, novels, plays and stories which witness to the utter diversity of cultural
expression. The personal narrative is more likely to move us to empathy than the rea-
soned argument; and I recall, at this point, a novel by Azar Nafisi, in which she offers a
perspective on the lives of veiled women in revolutionary Iran. The central character of
the novel implores us, “I need you, the reader, to imagine us, for we don’t really exist if
you don’t.”14

Conclusion
The female subject must learn resilience, as she acknowledges that conflict is the
‘nature’ of her world. Even as she improvises interim solutions to particular instances of
injustice, she will have to accept that there may never be an end to injustice, per se. As
Sharon Welch puts it: 

[R]ather than hope for eventual victory and for a world without injustice or serious
conflict, rather than expect that at some time major social problems will be solved
and not replaced by other challenges … we would be better served by a more mod-
est hope, a hope for resilience, a hope for staying power and effectiveness in the face
of ongoing challenges, a hope for company along the way.15

Those who live other lives constitute us. That is a fundamental insight of feminism.
Women are connected through their experience of the residual effects of patriarchal sym-
bolic order. For some women, the consciousness of this empowers healthy forms of
resistance and the history of feminism is a strong story of advocacy, powerful literature,
alternative pedagogies, political action and the rearrangement of unjust social conditions. 

We must be very clear, however, that for many women, female embodiment is
dangerous. The killing of female children; the death of women from anorexia and bulim-
ia; the cutting of girls’ genitals; the stoning of women who ‘dishonour’ their family’s
name; the secluding of women, when that is against their will; and the everyday, taken-
for-granted danger to women on the streets of cities which are considered to be ‘civi-
lized’: women live with these destructive images, alongside the more glamorous ones
which are associated with seduction and beauty.  

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 10



94

Dangerous embodiment: fluid, improvised subjects-in-process, who have the
opportunity, nevertheless, for resistance and transformation. Feminists will continue to
live in the spaces, the interstices, testing vocabularies to see if they are useful; pressing
the flesh to check that it is real; winking, ironically, to each other (in unsentimental ges-
tures of solidarity) and contemplating the mysteries of the universe, one of which is:

Is Dolly Parton a Double-D ironist; or is she just pleasin’ her man? 
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Abstract
Current mental health policy in Ireland aims to provide mental health services that are
sensitive and responsive to the needs of the people who use them. Central to this is
the creation of policies that foster social inclusion for people with mental health prob-
lems and strategies to reduce the stigma and social exclusion that they experience.
This paper presents some of the findings from a qualitative study which examined the
experiences of mental health service users when they were discharged from hospital,
specifically their experiences of mental illness based stigma. The findings suggest
that despite extensive developments in Ireland’s mental health care systems, stigma
continues to be a major problem for people with mental health problems. 

Introduction 
Yang1 defines stigma as a process whereby individual differences are labelled and
stereotyped. Research examining stigma and mental illness has produced a large body
of work; however stigma continues to be a pervasive and unremitting experience for
people who use the mental health services. According to Corrigan and Penn2 the
impact of stigma on affected individuals can be as bad as the symptoms of the illness
and that diminishing stigma is imperative to improving the quality of life for people
who use the mental health services. Even though there has been an increased under-
standing of mental health and mental illness, there has not been a commensurate
reduction in stigmatising attitudes.3 The overall aim of this paper is to present part of
the findings from a qualitative study which examined the experiences of mental
health service users when they were discharged from the acute mental health servic-
es, specifically their experiences of stigma. The paper will begin by introducing the
reader to the concept of stigma and to some of the existent literature related to stig-
ma and mental illness. It will then give an overview of the research methodology
utilised in this study followed by a discussion of the main findings. It will finish by
discussing current metal health policy in Ireland and its impact on stigma and social
exclusion.  

Stigma and Mental Illness
Mental illness is not a neutral value-free, empirically precise concept but one that is
embedded in the historical and cultural psyche of western societies.4 The general
publics’ reaction to people who use the mental health services is in part due to the
negative assumptions that people hold about them and these stereotypical assump-

MENTAL HEALTH SERVICE USERS’ EXPERIENCES OF STIGMA
BRIAN KEOGH
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tions are enacted in the form of discrimination.5 This discrimination does not just
impact on the mental health service users’ sense of self but on other societal roles and
norms. For example, this discrimination leads to poorer housing, poorer employment
and generally poorer opportunities for people with mental health problems.6
According to Byrne7 the stigmatisation of mental illness has existed for centuries and
the medicalisation of mental illness has done little to reduce that stigma. Stigma has
tended to be associated with ‘subordinate’ forms of conduct, ethnicity or physical
appearance.8 In the process of stigmatisation, differences like having a mental illness
are set apart and labelled.9 Once this labelling occurs, those within that specific group
are stereotyped with negative characteristics which results in them being stigmatised,
resulting in discrimination and status loss.10

Goffman11 describes three different types of stigma: physical, conduct and
tribal. Physical relates to physical disabilities or differences as the name suggests,
conduct with conduct and tribal is linked with ethnicity or colour. Within this taxon-
omy, Goffman12 suggests that each one is either known or hidden, for these terms he
provides us with a nomenclature he calls discredited or discreditable respectively.
Those with physical disabilities presume that others know about their disability and
do not try to hide or ‘pass’ as part of the general group (discredited). Those who have
conduct stigma (e.g. those with mental health problems among others) often try to
conceal their stigma and try to ‘pass’ as normal (discreditable).13 Building on this the-
ory, Goffman14 suggests that there is a certain amount of blame attached to each type
of stigma. For example people with a physical disability are likely to provoke sym-
pathetic feelings whereas people with alcohol or drug dependency are likely to induce
intense stigmatisation due to the belief that they are unable to control their behav-
iours. Stigma is present when the dominant group reject deviations from what it
believes to be the social norm.15 Although these social norms vary from culture to
culture and change over time, they are socially constructed and lead to discrimination
in its broadest definition. Corrigan and Wassel16 suggest that the public’s attitudes to
mental illness generally consist of three factors – fear and exclusion, authoritarianism
and benevolence. The first factor relates to the publics misconceptions about mental
illness in terms of them being a group that should be feared and therefore excluded.
Secondly, it is believed that people with mental illness are irresponsible and therefore
their life decisions should be made for them. Finally, people with mental illness are
like children and therefore need to be cared for. Furthermore, Hardcastle et al17 sug-
gests that the experience of stigma can be split into two main parts; a personal expe-
rience of feeling different and of feeling excluded and secondly the active experience
of being excluded.   

Methodology 
The methodology underpinning this qualitative study is Grounded Theory. Grounded
Theory (GT) is a flexible methodology that has gained popularity since its ‘discov-
ery’ in the 1960s by Barney Glaser and Anselm Strauss. It offers a set of flexible but
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rigorous rules that can be used with any data to produce substantive theory. Put sim-
ply, GT helps researchers to discover social and psychological processes that the par-
ticipants use to resolve a main concern. There are several interpretations of this
methodology in the research literature. Students interested in using this type of
research need to align themselves with a particular ‘type’ of GT in order to avoid
what Baker et al18 describe as method slurring which may impact on the credibility
of their research findings.  Central to the approach used here is the suspension of any
preconceived ideas about the nature of the research problem, the search for the par-
ticipants’ main concern and the strategies that they continually use to resolve this con-
cern. To achieve this, Glaser19 advises researchers to remain open, to stay close to the
data and to refrain from reading the literature until the data has been collected and
analysed and the theory has taken shape. 

Data for this study was collected using unstructured interviews and partici-
pants were recruited through a range of community based mental health services. The
study received ethical approval from a number of ethics committees and strategies
were utilised to ensure that potential participants volunteered to take part in the study,
were able and willing to provide written informed consent and that issues of confi-
dentiality were upheld. In addition a plan was put in place to provide psychological
support to participants who were adversely affected by their participation in the
research. The need to utilise this plan never emerged. Following ethical approval,
access to potential participants was negotiated and gatekeepers were requested to
select potential participants using inclusion and exclusion criteria (see table 1). The
gatekeepers used in this study were mental health professionals who knew the poten-
tial participants well and who were in regular contact with them. The interviews were
audio recorded and transcribed verbatim. A total of 36 interviews were conducted
with 31 participants, all of whom had experienced the phenomenon of interest. The
data were analysed using open and selective coding. In addition, memos were writ-
ten throughout the data collection and analysis process. These were notes which
served as a sounding board for ideas about what was happening in the data and
formed the basis of the emergent findings as well as the direction that the study took
in terms of future data collection. Although the overall aim of this research is to pro-
vide an explanation of the processes that occur when mental health service users are
discharged from the acute mental health services, this paper focuses on an aspect of
the participants’ experience which is their encounters with stigma. The next section
begins with an overview of the participants’ experiences in hospital followed by a dis-
cussion of their experiences of stigma. This discussion is supported by examples from
the interview transcripts. 

Overview of the Participants Experiences of Hospitalisation and Discharge 
The participants’ in this study conceptualised mental illness as a moral rather than
medical phenomenon. Their perception of mental health and mental illness was one
of shame and self blame. Although most recognised that they required help to resolve 
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Table 1: Inclusion and exclusion criteria

their mental health problems, all were extremely reluctant to be hospitalised. This
emerged from their perception of psychiatric hospitals as being full of ‘nutters’ and
‘loopies’ which conflicted with how they were feeling. There was a marked fear of
what would happen to them in hospital and this stemmed from a lack of knowledge
and understanding of mental health, mental illness and mental health care. Psychiatric
wards were seen as places of custody rather than care and there was misunderstand-
ing and misinterpretation regarding the role of the mental health professionals who
worked there. For some participants, being admitted to hospital fostered the belief
that they were being punished and in some cases hospital admission was used as a
form of punishment. Most of the participants needed encouragement to go into hos-
pital and some were threatened with being ‘signed in’:

And anyway he called me and he said you know (name) will you go into hospital
for a little bit of treatment and I said I’m not mad, you know. And he said, oh gosh

Inclusion criteria:
• All service users who have been discharged from an inpatient psychiatric

facility at least three months ago and who are currently attending a com-
munity day hospital, hostel or other community based service will be
included as potential participants.

• The participants must be objectively and subjectively well enough to par-
ticipate in the research (i.e. the participants themselves feel well enough to
complete the research and the gatekeeper also feels that they are well
enough to participate).

• The potential participants will be between the ages of 18 and 65 and must
be able to provide informed written consent. 

• They must also be able to understand and speak English. 
Exclusion criteria:
• All service users who have not been discharged from an inpatient psychi-

atric facility less than three months ago and who are not currently attend-
ing a community day hospital, hostel or other community based service
will be excluded as potential participants.

• Service users who are unable to provide informed consent.
• Service users who are cognitively impaired due to dementia or intellectu-

al disability.
• Service users who are part of the care of the older person team or who are

currently an inpatient will be excluded from the research.
• Service users, who are, subjectively or objectively, not well enough to

complete the research (i.e. the participants themselves do not feel well
enough to complete the research or their gatekeeper feels that they are not
well enough to participate). 
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its nothing to do with being mad, you know, its to do with just a little bit of treat-
ment. So I wasn’t having it anyway. And then my family came up from X that’s
where I come from originally and between the doctor and my family and they all
trying to tell me what to do I gave in, in the end. So nobody had to sign me in. I
actually went of my own accord but I didn’t want to. (Female, Interview 24)

The participants found the days in hospital very long with extended periods spent
either watching television or in bed. However, many found the security and rest that
the hospital provided reassuring and helpful. Many of the participants insisted on
having no visitors apart from family while they were in hospital and this was possi-
bly in response to their belief that they had done something to be ashamed of, or that
they had something to hide. 

Once hospitalised, being discharged and going home was of paramount
importance and successful outcomes of treatment were measured in terms of dis-
charge from hospital. Furthermore, staying out of hospital was often a benchmark to
how well the participant perceived they were doing once discharged. The decision to
be discharged from hospital was often medical in nature and participants were
informed of their readiness by medical or nursing staff rather that it being a mutual
agreement, this is highlighted in the following quotation: 

I think it was two days before I left, they said you know you’re fine to go home
on Wednesday or whatever and I said that’s grand. (Female, Interview 27)

The participants used a custodial language to describe their time in hospital and
talked about ‘being released’ rather than ‘being discharged’. This reflected some of
practices of the psychiatric ward where their movements and actions were observed
and controlled. All of the participants suggested that they had little or no preparation
for their discharge from hospital apart from accompanied weekend or day leave
which they found helpful. Although being discharged was the ultimate goal for most
of the participants in this study when they were in hospital, it emerged early that there
was a realisation that they themselves would be viewed through a different lens once
they were discharged. This was articulated as feeling different. For the participants,
leaving the hospital following even a short period was a daunting experience as they
felt that they were different because of this experience. For them, everything was
strange after the security that the hospital offered. This feeling of difference is exem-
plified in the following quotation: 

I felt really, really different when I went back, do you know like, a weird feeling
like being back at home again and not in the hospital. Because you get so, you get
used to the hospital like, you know. (Female, Interview 5)
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The Participants’ Experiences of Stigma
The participants’ conception of mental illness as something to be ashamed of and
something not to be talked about was reinforced and strengthened when they were
discharged from hospital. They encountered a range of stigma experiences which
were based on preconceived assumptions about the nature of mental illness and the
people who use the mental health services. The participants internalised these nega-
tive assumptions and they impacted on their self esteem and their perception of them-
selves. Their experiences of stigma are described here using the headings ‘getting a
wide berth’ and ‘encountering misconceptions’.

Getting a Wide Berth 
This describes the participants’ experiences of being avoided or being shunned
because of their mental health problem. Getting a wide berth operates on two levels,
firstly it describes the participants’ experience of loosing established relationships
once they had been discharged from hospital and secondly it describes their difficul-
ty in forming new relationships with people who do not use the mental health servic-
es. In established relationships the participants experience avoidance where they saw
less and less of people that were regarded as friends.  This avoidance was something
that was described as a ‘nudging out’ of social relationships and this came in response
to judgements about the person based on their experiences. Being avoided and being
nudged out of already established social groups was hurtful and impacted negatively
on the participants. This is highlighted in the following quotations:

Everything changed after I got sick really, I lost a lot of friends, like I did…..we
all hung out together and I was kind of like nudged out of the group, you know
and like they’d be going out and I was kind of like nudged out of the group, you
know and like they’d be going out like and I wasn’t invited and you know they
were a bit nasty now and I was bullied by them. (Female, Interview 27) 

I think they kind of shied away when they heard about the mental illness and stuff
like that, they didn’t know much about it and I didn’t know much about it. But it
was a bit hurtful as well because some of them I was good friends with, just to
think that they were kind of ditching me because I got this mental illness and this
stigmatising and stereotyping’. (Male, Interview 15) 

In addition to this the participants had difficulty in establishing new relationships
once they were discharged from hospital. The participants found that when meeting
people for the first time, if they disclosed to them about their mental health problem
they found that these people often were reluctant to engage with them or to further
their relationship with them. This was described by some as a ‘pulling away’ where
the participants felt that their audience was unwilling to be associated with someone
who had a mental health problem. 
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A friend of mine, I met this girl in a social club and she invited me back to her
apartment and we went out a couple of times and then somebody I think told her
that I had a mental illness and she just dropped me like that. I meet her in the street
now and she just looks through me you know. (Female, Interview 16)

Encountering Misconceptions 
This section describes the participants’ persistent encounters with misconceptions
about the nature of mental illness and the nature of the participants’ experiences. The
first example of these misconceptions is the disparaging language that people use to
describe people that use the mental health services. This language is not restricted to
what other people say, but it is also evident through the interpretation of service users
in the media. The language is confusing and misrepresents them as an individual
which is evident in the following quotation: 

And I didn’t know what a psychosis was. So it I sometimes thought then it was
like from Hollywood or something, like the film psycho and I didn’t understand
what the term was.  And I had been in science and in my 4th year or what ever
and I just didn’t know what it was.  You know so.  It was hard to accept some-
thing that I didn’t understand. (Male, Interview 15)

Furthermore, the language that people use to describe people who use the mental
health services is often disparaging and creates a tension for participants as they are
associated with these disparaging comments and the beliefs about them. Comments
where mental health service users are described as ‘loonies’ ‘nutters’ or ‘psychos’ and
the acceptance of these terms in modern society perpetuate the belief that these peo-
ple are irresponsible or incapable.  This is highlighted in the following quotation:

I had a fella I went to school with on the bus one morning when I was back in
work a couple of years later and he was just talking to me and I got on great with
him in school and out of nowhere he just came out with a comment, he says
you’re the schizo of your road, aren’t you? (Male, Interview 15)

Another misconception about people with mental illness is the belief that those with
mental illness are dangerous and therefore decisions to exclude them are based on
this assumption. For some participants the realisation that there is an element of fear
associated with their illness emerged slowly. For others the misconception that they
are somebody to be feared happened when they disclosed their experience to others.
These incidents are demonstrated in the following quotations respectively:

So I realised he had left, and I left the ward, and I saw him up the corridor, and I
ran up the corridor behind him, to engage with him, and by the time I got to him,
he was down on one knee nearly, and he had his arm up like this, and he was in
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the defensive position, and it was the first time I realised that he was in fear of
me, there was something to be afraid of there’. (Male, Interview 18)

I said that I had schizophrenia, she turned around and she looked horrified. ‘you
wouldn’t hurt me would you’? At the time I just laughed. (Female, Interview 27)

The final misconception that will be discussed here is the belief that mental health
problems follow an unremitting course and the belief that the prospect of recovery is
limited for those who use the mental health services. Some of the participants
recounted receiving their diagnosis in a manner that suggested there was no prospect
of recovery. Receiving the diagnosis in isolation of additional information on the
implications and impact of the diagnosis is evident in the following quotation: 

I was just given the diagnosis, I was told like you have schizophrenia, you’ll have
it for the rest of your life and you’ll be on medication for the rest of your life.  As
I was saying it was a bit like a life sentence at the time. It was just a bit like a life
sentence because I wasn’t just told this is an illness that you can cope and get over
and make a full recovery.  I was told that you’ll have it for the rest of your life and
the symptoms that I was having at the time I was thinking God I don’t want to
have these for the rest of me life and it was just like, it was just a scary thought
that I’d have to deal with this illness but as the time went on like I learned to make
that road to recovery but at the time like it was just a very hard thing to hear.
(Male, Interview 15)

Furthermore there is a sense that their contribution to society and the expectations
that society place on them were now curtailed and were not as high, and in some
cases were lower, than people who do not have a mental health problem. This is
exemplified in the following quotation where the participant was advised by the med-
ical staff during his first admission to hospital to avoid returning to university. 

So yeah people, yeah people, I found and I said to the doctor, and his opinion, he
said I couldn’t go back to university.  So I said well what about if I travel to anoth-
er country.  He didn’t recommend that.  He recommended that I stay in Dublin and
make a life that I could.  So that was very hard and he recommended that I don’t
go to (names University) because it would bring back all the negative emotions
and it would be a very difficult experience.  And that I should leave it really and
put it in the past.  That was very hard. (Male, Interview 17)

Being made to think that they had received a life sentence was not restricted to health
professionals; sometimes the participant’s family also reinforced this concept and
perpetuated the belief that recovery was impossible. In the example below, the par-
ticipant’s family treated the participant as though her past experience is constantly
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impacting on her present circumstances even though she felt that she had recovered
substantially and was no longer the person she was in the past. In the second exam-
ple the participant suggests that other peoples’ general idea is that one is never that
far away from having another ‘nervous breakdown’ once they have initial contact
with the mental health services.

Like my aunty like or my ma, how are you feeling today, are you feeling, which
way are you feeling, like you know, they say, you know they wouldn’t treat me as
a person, a whole person you know, they’d treat me like ah she’s, this is the one
that has all the problems and you know how is she feeling today, my da says its
like walking on egg shells around you he says like you know. That upsets me like
you know because I’m not that kind of person that I was years ago, you know.
(Female, Interview 23)

And then going back to the education thing like a lot of people don’t know the ins
and outs of illnesses and what they are and how to deal with them and they actu-
ally, I think the big thing is people don’t actually think there is such a thing as
recovery, full recovery. People just think ah they’re only day away from cracking
up again kind of thing, many people might have that point of view.  They don’t
realize that someone can actually make a full recovery, maintain it and be well, as
they say, you know. (Male, Interview 15)

Discussion 
Mental health care in Ireland has generally followed western developments in that
there has been a gradual decrease in the number of psychiatric hospital beds, shorter
stays in hospital and a greater emphasis on community care. Coupled with this is a
greater desire for social integration for those who use the mental health services and
an end to society’s generally negative perception of them. The social exclusion and
stigmatisation of people who use the mental heath services has long been a problem
in Ireland. This was perhaps exacerbated by the mental health services, which
depended heavily on hospitalisation to manage the ever increasing numbers of peo-
ple requiring treatment. The publication of the Mental Treatment Act20 replaced ear-
lier British laws governing psychiatric care and was the first wholesale attempt of the
neophyte Irish state to address the needs of people with mental health problems.
However, as its title suggests, it was overly concerned with the treatment of mental
illness and procedures to prevent wrongful detention. Despite this, the numbers of
people housed in psychiatric hospitals increased to the point where the Inspector of
Mental Hospitals commented in his reports for 1956 and 1957 that overcrowding was
one of the principle issues that compromised the quality of services in mental hospi-
tals in Ireland.21

The Commission of Inquiry into Mental Illness,22 published in 1966, attempt-
ed to tackle the stigma attached to mental illness by moving the location of psychi-
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atric care to smaller units in general hospitals thus attempting to align mental illness
with physical illness. It also recommended that the emphasis of psychiatric care in
hospitals should be on short term treatment and rehabilitation with a subsequent
return to the community. Furthermore, it recommended that there should be a greater
emphasis on mental health promotion. Although the report was timely and innova-
tive, only some of the recommendations were implemented and according to Webb et
al,23 little government money was spent putting these recommendations into practice.
Planning for the Future,24 published by the Department of Health in 1984, saw a
wholesale reshuffle of the mental health services and the first major engagement with
community care. Hospital bed numbers were dramatically slashed with ‘long stay’
patients (those in long term care within the hospitals) relocated to smaller residences
located in the community. The document explicitly directed the health boards across
the country to make provisions for individuals with mental illness based on catch-
ment areas which were based on the size of the population. This factor may have con-
tributed to the somewhat uneven distribution and the diversity of services throughout
the country. 

Although Planning for the Future is credited with decreasing the number of
long stay beds in hospital and kick starting the processes associated with deinstitu-
tionalisation in Ireland, it did little if anything to challenge the general populations
understanding of mental illness or to tackle the problem of stigma. Its primary goal
of relocating the services physically into the community was generally successful.
Although the authors of the document did want to improve and modernise mental
health services in Ireland, they failed to consider the wider context of mental health
as more than just a series of debilitating signs and symptoms. Moreover, it failed to
prepare mental health professionals and users of the service for this change in direc-
tion which may have resulted in confusion about the role and remit of the communi-
ty services and a lack of engagement with them. Its major failing however, according
to the Department of Health & Children25 was the assumption that people who were
moved from psychiatric hospitals would naturally integrate with the community and
those within it. This oversight may have stemmed from a lack of insight into the
experiences of living with a mental illness in Ireland and an inability to grapple with
the complex issues that individuals with mental illness have to contend with on a
daily basis. 

The establishment of the Mental Health Commission in 2001, and the publi-
cation of A Vision for Change26 by the Department of Health & Children in 2006, saw
not only attempts to modernise legislation, but attempts to address the underpinning
philosophy of the mental health services in Ireland. In practice this means that cur-
rent policy stems from extensive consultation with key stakeholders most important-
ly mental health service users and their families. As a result there is a greater empha-
sis on the provision of services which are sensitive and responsive to the needs of the
individuals who use them. Central to the remit of the Mental Health Commission and
the Department of Health & Children are the introduction of evidence based strate-
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gies to tackle social exclusion and stigma. However, the experience of stigma and
social exclusion in Ireland continues to impact on the lives of people with mental
health problems. For example, the National Disability Authority found that only
about half of the people surveyed would be very comfortable with people who have
mental health problems living in their neighbourhood.27 Furthermore, Shine (previ-
ously known as Schizophrenia Ireland) found that 69% of the mental health service
users surveyed felt stigmatised and that the majority of this stigma was experienced
in social relationships, discrimination in securing or maintaining employment or
through the demonstration of negative attitudes towards them.28 Research completed
by the Western Mental Health Alliance also describes the wide ranging experiences
of discrimination and stigma which negatively impacted on the participants’ ability to
maintain social roles such as employment. Furthermore, it outlines the loneliness and
social isolation that people who use the mental health services experience which they
believe are driven by fear and misunderstandings about the nature of mental illness
and those who use the mental health services.29 These findings coupled with the
research presented here suggest that challenging and addressing stigma and social
exclusion are of paramount importance on Ireland’s mental health agenda. 

Conclusion
Social exclusion and stigma are driven by negative perceptions of and misunder-
standings about people who use the mental health services. According to Scheff,30

these negative perceptions are very hard to alter because they receive persistent rein-
forcement and support from both the media and within our daily discourses. One of
the key recommendations in the Mental Health Commission’s quality framework for
mental health services is to promote integration within the community for users of the
mental health services.31 Similarly the Department of Health & Children suggests
that reductions in stigma and social exclusion could be achieved through education,
through challenging negative stereotypes and through increasing contact between
those who use and those who do not use the mental health services. Furthermore,
other consequences of social exclusion such as unemployment, poverty and access to
education would also be tackled through a range of strategies.32 In 2007, the National
Economic and Social Forum (NESF) published its strategy on mental health and
social inclusion.33 A complex plan targeting six strategic areas is proposed which sup-
ports the recommendations contained in Vision for Change. Given the current eco-
nomic climate it is likely that the recommendations outlined by the Mental Health
Commission, the Department of Health and Children and the NESF will not be fully
realised until at least the economic crisis in Ireland stabilises. In addition, social
inclusion will not happen overnight and those individuals who are exposed to stigma
and its negative effects require strategies that will assist them in managing discrimi-
nation and the negative attitudes towards them now. This could take the form of sen-
sitive education which acknowledges the presence of stigma and offers advice and
support on issues such as illness disclosure, building and sustaining new social rela-
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tionships for those who require it and gaining meaningful employment without fear
of being ostracised. Furthermore, interventions to address service users altered per-
ceptions of themselves could also be included. However, changing the public per-
ceptions of people who use the mental health services will not occur unless we reflect
on and challenge our own attitudes and beliefs about people who use the mental
health services. Consequently, everyone has a part to play in challenging stigma and
reducing social exclusion. 
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Introduction
The illegal excavation or looting of archaeological sites and the destruction of his-
torical monuments for commercial gain are global problems. In recent years, with
increased study and awareness of the situation, detailed information about the illicit
antiquities market has been revealed.1 The use of explosives to facilitate illegal exca-
vation is widespread while the thieves themselves may be heavily armed in order to
intimidate the local population. Private art collectors must realise that illegal excava-
tion more often than not involves violent destruction. Furthermore, illicit antiquities
are often smuggled together with illegal arms and drugs with links to money laun-
dering also uncovered in countries such as Italy, Greece, Peru and Thailand.2 A cen-
tral focus of this paper is the change in collecting habits; artefacts from Latin

STEALING HISTORY:
THE SOCIAL AND POLITICAL REASONS FOR LOOTING IN CAMBODIA AND
IRAQ
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America, the Far East and Africa have become more desirable than traditional
Classical world art and sculpture. This is a disaster for developing countries such as
Cambodia. Private collectors and, to some extent, museums pursue ancient artefacts
for their beauty and rarity with no concern for context. It is this context, or prove-
nance, that helps archaeologists and historians uncover information about a society
or era. An object in isolation tells us very little; however an apparently unimportant
antiquity may acquire great significance if it can be used to date similar artefacts or
is found outside its usual area of distribution. For example, a Roman pot on its own
tells very little, however, if it were to be found outside the Roman Empire it would
become very useful as it would provide information on Roman trade and would also
help date the site where it was found.3 It is also noteworthy for collectors that an arte-
fact with a genuine provenance has a much greater value than one without.
Nonetheless, increasing numbers of antiquities without provenance are turning up in
auctions, private collections and museums. Invaluable information is forever lost
when a site is illegally excavated and looted which in turn means part of a country’s
heritage is stolen along with every statue, vase or relief.

I have chosen to discuss looting in relation to Cambodia and Iraq as these two
countries highlight different social and political reasons for the illicit antiquities
trade. I visited Cambodia during the summer of 2008 and from travelling around the
country I was able to observe the important role that archaeological sites play in pro-
viding income for the local population, so I decided to do further research on the loot-
ing industry in Cambodia. Much of my information is therefore gathered from con-
versations with locals, tour guides and guest house owners. Iraq was chosen as it is a
very modern day issue and the theft of its archaeological sites regularly makes news
headlines. Iraq shares many characteristics with Cambodia but the reasons for loot-
ing are different as we will see. I also wanted to study two countries from different
parts of the world but which had shared characteristics, both Cambodia and Iraq have
endured repressive regimes in the recent past. Wars and the horrific Pol Pot regime
have left Cambodia in social and political chaos. The majority of people are unedu-
cated and live in extreme poverty. The looting of archaeological sites and the selling
of ancient Khmer artefacts is seen as a way to generate an income. It became clear to
me when visiting Cambodia that the people do not know about their own country’s
history and therefore many see the ancient temples as a resource to be exploited. The
problem of looting has been ongoing in Cambodia for decades and only in the last
few years have measures begun to be put into place to try and prevent further dam-
age.4 The law to protect cultural heritage in Cambodia was only proposed in 1994.5

In contrast, the rapid increase in the looting of archaeological sites in Iraq has
only become a major issue since the overthrow of the Saddam Hussein regime in
2003. Under his dictatorship, anyone caught stealing from an archaeological site or
dealing in illicit antiquities could have been sentenced to death or torture. Saddam
saw himself as a new Babylonian king; this was emphasised when he erected images
of himself around the ruins of ancient Babylon (which he had badly rebuilt) standing
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shoulder to shoulder with Nebuchadnezzar. The bricks used to rebuild Babylon were
inscribed with “this was built by Saddam, son of Nebuchadnezzar”.6 Saddam did
though enforce the preservation of sites; he had ten Mosul businessmen beheaded
when they were caught on the Jordanian border trying to smuggle the head of a stat-
ue from the palace of Sargon II out of the country after the first Gulf War.7 Following
the collapse of Saddam’s regime these ancient sites as well as museums and
Saddam’s palaces were left unguarded and the people saw this as an opportunity to
get revenge. Looting was swift and devastating; Iraq’s national museum in Baghdad
was known as Saddam’s gift shop by the average Iraqi and locals made off with what-
ever they could before security and law returned.8 This sort of looting was oppor-
tunistic in contrast to the ongoing daily theft of statues and reliefs in Cambodia.

The Situation in Cambodia
Hundreds of items of Khmer art are being looted from Cambodia on a daily basis.
Whole temples are practically dismantled and transported via Thailand, Hong Kong
and Malaysia to be sold all over the world.  Masha Lafont tells us that over 98 per-
cent of the temples in Cambodia have suffered from looting.9 The stolen art dates to
the Khmer Empire which controlled the territories of modern Cambodia as well as
parts of Thailand, Vietnam and Laos. The capital of the Khmer Empire was Angkor,
a very large territory that covered roughly 400 square kilometres.  The temples built
by the Angkorean monarchs date from the 6th to the 15th century AD. The kingdom
was invaded by the Thai army during the 15th century and the ancient capital of
Angkor was forgotten.  It was not until the 1860s that the Khmer civilisation was
rediscovered by scholars from the Ecole Française d’Extrême-Orient (EFEO), since
then they have been working on the restoration of Cambodian art.10 The current prob-
lem of looting began to develop during the 1950s when increased numbers of west-
ern tourists, businessmen and diplomats began to travel to South East Asia. The large
foreign community stationed in Thailand during the Vietnam War in the 1970s caused
the problem to escalate. During this period many Cambodians lived in refugee camps
along the Thai border. They became proficient at pillaging temples deep in the jun-
gle; entire sculptures, statue heads and reliefs were then sold over the border to the
large foreign community.11 This already serious situation was made worse by the Pol
Pot regime, the Vietnamese invasion and the subsequent corrupt military government.
Cambodia was already a very poor country before the Pol Pot regime caused eco-
nomic, political and social chaos. In the past 40 years, Cambodia has experienced
slow or even no economic growth as well as high levels of violence and even geno-
cide.12 This has left a mostly uneducated population living in extreme poverty.
Archaeological sites have either very little, but usually no security and many areas
could be described as lawless.13 These factors have all contributed to the current
problem of an illegal art trafficking industry. 

Many temples in Cambodia are located in vast jungle and therefore may only
be known to locals. Moreover, there are no roads or bridges in remote parts of the
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country while many areas remain littered with land mines from the wars.14

Archaeologists, tourists and the Cambodian government may know the location of a
specific temple but due to its isolation access may be extremely difficult. Trying to
improve one’s standard of living is a problem for every Cambodian; politicians, the
police force and the military are all trying to earn some extra money for a slightly bet-
ter life. A civil servant working in customs or any government officer earns $20 a
month; only those working in private business would earn more, perhaps $100 a
month.15 Many educated people were killed during the genocide of Pol Pot’s har-
rowing rule as he attempted to create a peasant dominated society. This has left a
nation with little knowledge of cultural heritage and no understanding of why it
should be protected.16 Many believe that the temples belonged to their ancestors who
lived in wealthier times and now these ancestors are providing them with a means to
feed their families, by looting the temples.17 Most pieces of illegal art are provided
by the military; each division steals from the temples in the region it has been
deployed.  Locals may loot from temples and then sell these objects onto the military
who smuggle them out of the country. The majority of trucks that leave Cambodia
with illicit antiquities belong to the army.18 The locals who loot for the army are usu-
ally good people who just need money for their family; they pay their taxes and are
not involved in any other illegal activities.19 85 per cent of the country’s population
is rural and these people, who do most of the damage, earn only a few dollars a
month.  A lack of education is the main problem with 42 per cent of men and 79 per-
cent of women illiterate.20 This is in contrast to the military which is largely corrupt
and involved in the illegal dealing of arms, drugs and cars as well as antiquities.
Tourists, foreign workers, diplomats, administration officials, monks, trained gangs
and specially organised groups formed for the sole purpose of looting are all involved
in the illicit antiquities business in Cambodia.21 However, pieces may be found by
chance by farmers digging in their fields. They do not go out looking for valuables
with metal detectors as in wealthier countries; nonetheless, they can still come across
pieces of temples or statues and recognise that they may have some value.22

Relatively little is known about the Khmer civilisation, and with every antiq-
uity that disappears, scholars – and the Cambodian people - lose more and more
information about the history and ancient culture of the country. The survival of
Khmer temples is of the utmost importance for the understanding of this unique cul-
ture. The ancient people of Cambodia used animal skins, which do not survive, to
record information; this means that archaeologists must instead rely on inscription,
pottery and bronze vases to study this civilisation. Many of these pots and vases can
be seen for sale in the markets of Phnom Penh and Siam Reap or in the houses of
locals; however they are not found in Cambodian Museums.23 A prime example of
the information that can be lost due to looting can be seen at the temples of Angkor
Wat. These temples contain cosmological meaning, similar to that of the Egyptian
pyramids or Mayan temples, and each temple, statue or bas-relief is placed according
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to its meaning.  The meaning or context is therefore lost when a sculpture is hacked
off a temple or a statue removed. In the 1970s Eleanor Moron studied the dimensions
of the temple of Angkor Wat.24 She showed that the distance along the east-west axis
suggests that the construction of the temples reflects the four ages or yuga that came
from Indian philosophy.25 The temple of Angkor Wat also represents the universe as
it was understood by the Khmer people. The central tower is Mount Meru26 which is
surrounded by the continents (the lower courtyards) and the oceans (the moat). The
sunrise was also incorporated into the temple so that it was seen to rise over the cen-
tral tower to a viewer standing at the Western gates.27 It is this coded religious text
hidden within the construction of Angkor Wat that is lost in other temples as a direct
result of looting and illegal excavation. The temples were meant to be interpreted by
well informed visitors as they walked from west to east, in the same way as one reads
the frieze of a Greek temple. Ordinary people may not have been aware of those hid-
den meanings but the temples would astonish them with their beauty alone. Of
course, Angkor Wat, being the most famous temple in Cambodia means it is the most
studied and therefore its structure is the one we know most about. This kind of reli-
gious text in a temple is lost in many others as too many pieces of the puzzle are miss-
ing. Nonetheless, much more could also be learnt from Angkor Wat alone, had it not
been for decades of theft. 

I am of the opinion that the atrocities of the Pol Pot regime are to blame for
the fact that the vast majority of the Cambodian population do not see any value in
preserving their cultural heritage.  There were thirty-six listed archaeologists work-
ing in Cambodia prior to 1975 but by 1979 only three remained; the others had either
been forced to leave the country or were killed.28 Under Pol Pot, statues were decap-
itated or crushed to dust, ceremonial costumes were burnt and personal jewellery con-
fiscated.29 The towers of Angkor remained on the national flag throughout 1976/77
and Pol Pot stressed the importance of Khmer monuments in his speeches; describ-
ing them as the main representations of the achievements of the nation.

Long ago, there was Angkor. Angkor was built in the era of slavery. Slaves like
us built Angkor under the expolitation of the exploiting classes, so that these royal
people could be happy. If our people can make Angkor, they can make anything.30

However, this stance was dropped when considered to be politically expedient.31

Statues disappeared, the monuments of Angkor were damaged and some even
destroyed by Khmer Rouge soldiers while it was rumoured that the territory of
Angkor was to be cleared to provide more land for agriculture.32 The Museum of
Battambang was emptied by Khmer Rouge soldiers, the objects either sold or
exchanged for weapons or medicine on the borders.  However, the soldiers of this
time destroyed more statues out of acts of vandalism than they sold, and books and
records were also burnt. The Khmer Rouge army tended to deal more in gems and
lumber than artwork.33 Cambodia has a truly shocking recent past, the effects of
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which remain prominent today; violence, theft and destruction of temples are ongo-
ing in day to day life. For example, in 1993 a well organised group of 300 armed ban-
dits surrounded the site of Angkor and proceeded to use hand grenades to blow apart
monuments (smaller pieces were easier to transport for smugglers). In 1999, 92
Buddha heads and 342 other objects relating to this incident were recovered.34 This
is just one example of devastating theft at Angkor. The enormous size of the site, it
measures 400 square kilometres, makes it extremely difficult to guard at all times.
Although Angkor has its own special police force (The Special Police Corps for the
Protection of Cultural Heritage), it is still possible to loot at night or during heavy
rains when there is practically no security. Remote temples can be looted at any time
while even the most prominent sites can be looted once the security guard has been
paid for his co-operation.35 A guard at Angkor earns roughly $15 a month but may be
paid $30 to allow a piece to be removed from a temple.36 Lack of proper authorities
at archaeological sites is clearly one of the main obstacles in the battle against loot-
ing.  There are over 1,000 temples in Cambodia, 280 in the Siam Reap region alone,
and the majority of these are not protected and have suffered some form of looting or
damage.  Some temples remained under Khmer Rouge control up until very recently
and had suffered minor damage compared to others.  However, once the soldiers
abandoned these positions, the temples were left unprotected and open to looting.37

Many tourists go to Cambodia as they know they can buy inexpensive,
authentic Khmer art in the markets; illegal art is more romantic to collectors.
Artefacts are frequently “stolen to order”, a dealer may turn up at the border with a
photograph of the specific piece or type of artefact he requires. He then pays a local
or a member of the army to go and remove this piece. The military also video tape
temples and send the images to dealers in Bangkok or other neighbouring countries;
the videos serve as a catalogue of what is available to be looted.38 As recently as five
years ago, Khmer art was displayed on shop shelves in Bangkok with price tags in
excess of $2 million. A recent clamp down on this trade means items are now hidden
in backrooms and one has to ask where to buy them. Art dealers from Phnom Penh
say that the number of looted objects has decreased slightly in the last few years.39

Only the illegal drugs trade is worth more than the traffic of illicit antiquities in
Cambodia.40 One collector, Norton Simon, a Californian tycoon and collector, is
quoted as saying: 

I spent between $15 million and $16 million over the last two years in Asian art,
and most of it was smuggled.41

It is estimated that Cambodia has lost ten times more statues in the last 15 years than
in the past 12 centuries. A Cambodian newspaper states that more than half the
nation’s heritage has been stolen since 1986.42 Again, it has to be noted that a lack of
education about their own history is one of the main problems in Cambodian socie-
ty; Cambodians themselves find Khmer art old and uninteresting.43 Local people
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have not yet realised that in purely economic terms these ancient sites are worth more
to them intact rather than selling off individual pieces. They are valuable not only for
the country’s heritage but can also provide income and employment to the villages
through tourism. Tourism in Cambodia is increasing and at Angkor, for example, one
can see the positive effects of this. Locals are employed in administering tickets
(priced at $30 for a day pass), transport around sites, and security while others make
money by selling drinks, souvenirs, guide books and rubbings of reliefs to the large
number of tourists.44 A well run site benefits the entire community rather than a small
number of thieves.45 Unfortunately, the museum at Phnom Penh is in very bad con-
dition and is struggling to survive.  It is in urgent need of investment as this too could
provide a steady income for many.  It lacks the basics such as security, proper locks
and telephones. This is in stark contrast to the magnificent Musée Guimet in Paris
which houses one of the best collections of Khmer artefacts in the world.46 The main
positive outcome of the French Protectorate in Cambodia was the study and preser-
vation of Angkorean materials.

In conclusion, it is clear that extreme poverty and lack of education about their
own history is an ongoing problem in Cambodia which has led to the destruction of
many important sites. Demand for decorative pieces of art from the U.S and Europe
are also to blame. The law to protect cultural heritage in Cambodia was passed in
1994 and UNESCO has made Angkor a world heritage site. However, the main
weapon in the battle against looting in this country would be to educate its people on
how they would gain more by keeping their heritage in their own country. Investment
for securing sites and maintaining museums is also required. 

The Situation in Iraq
One of the main differences between Iraq and Cambodia in relation to the issue of
looting is the scale of media coverage. The first major incident of looting during the
Iraq War was the ransacking of the Iraq Museum which housed one of the finest col-
lections of antiquities in the world.47 This news made headlines all over the world
with the New York Times claiming “it took only 48 hours for the museum to be
destroyed, with at least 170,000 artefacts carried away by looters”.48 This is in stark
contrast to Cambodia where news of pillaged temples rarely makes the headlines of
Western newspapers. Moreover, as recently as 15th of December 2008, The Irish
Times carried an article about the seizure of illicit antiquities on the Iraq border,
where looters had tried to smuggle them out of the country.49 It was on the 5th April
2003 that Coalition forces stormed Baghdad sending Saddam Hussein’s regime into
flight less than a week later. A power vacuum then emerged, in which looting was
rampant.50 Again this is a different scenario to Cambodia; looting in Iraq only esca-
lated after the American invasion while the problem has been ongoing in Cambodia
for decades. The Iraq Museum is the most famous example of staff and security leav-
ing a site due to fighting in the area. When the fighting had stopped and it was safe
to return it was too late, the museum had already been robbed. The differences
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between the regimes of Saddam Hussein and the Pol Pot may also be noted. Saddam
tried to establish personal links between himself and ancient Babylon and promoted
the ancient history of Iraq. In contrast, Pol Pot wanted to create a peasant society
which would start again at year zero, with the country’s history forgotten. Both
regimes were however equally brutal.51

According to Matthew Bogdanos’ report, there were three thefts at the Iraq
Museum by three distinct groups. Professionals stole several dozen of the most prized
artefacts, random looters stole more than 3,000 excavation-site pieces and insiders
stole almost 11,000 cylinder seals and pieces of jewellery.  The investigation also
found that the museum complex had been turned into a military fighting position and
this is what caused the staff to leave their posts.52 This was clearly opportunistic loot-
ing as the museum was only left unguarded for a number of days. Hatred of Saddam
is seen as the main reason for these thefts but the professional looters, thought to have
come into the country from Jordan, may well have been awaiting such an opportuni-
ty.53 Misinformation about the American soldiers was also a problem at the time of
the looting of the museum. Museum officials may have thought that the Americans
were going to give artefacts to Kuwait, or even Israel, for safe keeping,54 while
rumours circulated that it was the American soldiers or resident diplomats who were
responsible for many of the thefts. Another key reason for archaeological sites being
left unguarded was that Saddam had released 30 – 50,000 common prisoners from jail
which caused the police force to quit and the army to disband.  Italy’s paramilitary
national police force was brought in to protect some archaeological sites but many
others were left unguarded and continued to be looted.55

The British Museum released a report of an Iraqi-British investigation into the
state of archaeological sites in Iraq in June 2008.56 It revealed that the scale of loot-
ing has actually reduced since its peak in 2003. However, recent research shows that
the size of the market is growing. There are more artefacts for sale now than two
years ago and some show obvious signs of destructive removal.57 Elizabeth Stone
also published an analysis of archaeological looting in southern Iraq; she estimated
that the looting peaked in February 2003, just before the coalition invasion, and
diminished after the commencement of hostilities and has been falling since then.58

Nonetheless, the looting of archaeological sites in Iraq is ongoing and precise details
are difficult to obtain due to the lack of up to date information.59 The Los Angeles
Times reported a rare interview with a Baghdad resident on 22nd January of this year.
The man, who was in his mid 30s, said he had been illegally digging archaeological
sites since he was 14 years old; as a child he had been encouraged to do so by his rel-
atives. He said that he works in groups of four or five people and gets information
about good sites from local farmers and other villagers. He also said that most illegal
digging was done in the more isolated sites and groups, such as his, tended to stay
away from the more famous sites. A dig would be completed in just two or three days
with coins, cuneiform tablets and jewellery being the most common finds. Profits
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made from selling the items were split between the diggers and the landowner. This
particular looter claimed looting was a hobby which he enjoyed for “the thrill of it”.
Although he once paid Shi’ite militia to protect his team while they worked, he now
prefers to work without armed protection.60 This interview confirms what the British
Museum’s report states about looting at famous sites. It says that there was no sign
of looting at the famous sites of Ur, Urbaid or Warka which again highlights that it is
the less well known and remote sites that are targeted my looters.61 However, the
findings from Elizabeth Stone’s report tell a more damaging story. A survey of 1,947
sites, measuring between 0.1 and 600 hectares, in South Iraq, showed that sites of all
sizes were looted with the larger sites more likely to be targeted. 29 per cent of small-
er sites had been robbed compared to 90 per cent of larger sites. Protection from local
guards at the four largest sites however, has meant that only one of these has been
looted.62 It is clear that the looting of archaeological sites and the trade in illicit antiq-
uities are still major issues in Iraq in the aftermath of the war.

The looting of the Iraq Museum made global headlines and, within days,
stolen items were already being returned.  The first items returned were thought to
have been taken for safe keeping by locals who returned them once the threat was
removed.63 The BBC were recording a documentary at the time and visited a local
market where they found many of the stolen antiquities for sale. People realised that
they were not stealing from Saddam but from their own heritage. Nonetheless, many
may have simply lost their nerve; for example mothers returned what their sons had
stolen.64 Pieces began to be returned to the museum on a daily basis with one hun-
dred stolen artefacts recovered in three days. The Iraqi National Congress Forces
seized a further 465 items on the Iran border. Unfortunately, the museum had a very
poor inventory system meaning that none of the 700 pieces that were recovered in the
first 10 days were actually listed as stolen.65 Bogdanos suggests that this rapid recov-
ery of many items highlights that many looters were merely angry at Saddam’s
regime and wanted revenge; when they realised the antiquities belonged to their
country and not to Saddam they returned what they had taken.66 It is interesting that
the first arrest made for attempting to smuggle Iraqi antiquities into the U.S was of a
man named Joseph Braude. He was an academic who had studied Hebrew, Persian
and Arabic at Yale and Islamic history at Princeton; he was also author of the book
“The New Iraq”.67 His case illustrates the root cause of the problem; if wealthy indi-
vidual collectors and certain museums were not prepared to purchase unprovenanced
artefacts then the problem would be greatly reduced. Such collectors should note that
antiquities being smuggled out of Iraq were always found in transit with illegal
weapons or drugs.

Conclusion
Both Cambodia and Iraq have suffered in the recent past at the hands of a murderous
dictator. Unfortunately, once these strict regimes were removed and the countries
became lawless, the looting of archaeological sites became more rampant; though the
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Khmer Rouge were also responsible for much destruction of sites in Cambodia.
Military trucks loaded with looted antiquities are rarely stopped on the borders as
they leave Cambodia due to the corruption of its government.68 Therefore once items
have left Cambodia they are very rarely returned; the Thai authorities have however,
from time to time, intercepted some vehicles loaded with illicit antiquities and
returned them to Cambodia. Stricter border controls are in place in Iraq; of the 40
objects stolen from the public galleries in the Iraq Museum, 15 have so far been
recovered. Although only 2,307 of the 10,686 items stolen from the underground stor-
age rooms at the museum have been returned69; they have mostly been found outside
Iraq which again highlights the difficulty in recovering items once they have left the
country. The main difference between the situations in Cambodia and Iraq is the atti-
tudes of the local populace. In Cambodia, locals see ancient sites and artefacts as
something to be used for commercial gain. There is no sense of national heritage. In
Iraq the situation is quite the opposite; for example many locals stole ancient items
for safe keeping and then returned them once the fighting had been brought under
control.70 The joy of the Iraqis at the discovery of the treasures of Nimrod in a bank
vault is discussed by Bogdanos as well as a short episode where a local community
had kept several thousand ancient manuscripts safe from looting during the fight-
ing.71 These examples can be used to emphasise the greater understanding and
respect of the past in Iraq by comparison with Cambodia.

Responses
In July 2008, the 6th World Archaeological Congress, at its meeting in Dublin, took
steps to try and prevent a situation like the looting in Iraq repeating itself. In 2003,
prior to the invasion of Iraq, some archaeologists were asked to provide, or volun-
teered, information on sites “to be spared”. Their actions attracted considerable crit-
icism from many of their colleagues. The U.S went ahead and protected the Iraqi Oil
Ministry but failed to protect the Iraq Museum. In the recent past, archaeologists in
the U.S and the U.K have been asked to provide information on Iranian archaeolog-
ical sites. The Congress has urged archaeologists not to offer any advice to the U.S
military on archaeological issues in Iran. Such advice would provide cultural credi-
bility and respectability to any military action. Archaeologists were instead instruct-
ed to continue to emphasise the detrimental consequences of such actions for the peo-
ple and the heritage of Iran.72 In Cambodia, UNESCO has been working hard for the
prevention of looting and the illicit traffic of cultural property. Their website tells us
that the pillaging of the World Heritage Site of Angkor has virtually ceased but other
archaeological sites continue to be systematically plundered. Archaeologists remain
reluctant to test sites in Cambodia for fear that attention will stimulate looting.73

UNESCO organises regular conferences and events to raise awareness amongst sen-
ior officials about the need to protect the cultural heritage and fight against the illic-
it traffic of ancient artefacts.74

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 34



118

NOTES

1 http://www.mcdonald.cam.ac.uk/projects/iarc/culturewithoutcontext/issue5/
brodie-watson.htm [Accessed 22 June 2010]

2 Ibid.
3 N. Brodie, J. Doole and P. Watson, 2000, Stealing History: The Illicit Trade in 

Cultural Material http://www.mcdonald.cam.ac.uk/projects/
iarc/research/illicit_trade.pdf [Acessed 24 Novermber 2009]

4 Personal Communication, Siam Reap, July 2008
5 The first attempt to write a law on the protection of cultural heritage in Cambodia 

was made in 1994 with the help of Swiss lawyer R. Fraoua. Professional assistance
was provided by UNESCO. Lafont, 2004, p.28

6 Bogdanos, M. 2005. Thieves of Baghdad: One Marine’s Passion for Ancient 
Civilizations and the Journey to Recover the World’s Greatest Stolen Treasures. 
New York: Bloomsbury, pp. 120-121.

7 Ibid, p.149
8 Bogdanos, 20 March 2009. Q & A. Stolen Treasure Hunter Matthew Bogdanos by 

Craig Duff found at http://www.time.com/time/world/article/
0,8599,1886631,00.html [Accessed 26 October 2009]

9 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 
NC: McFarland, p.67

10 Ibid, p.2
11 Ibid, p.2
12 Ibid, p.3
13 Personal Communication, July 2008, Phnom Penh
14 Personal Communication, July 2008, Cambodia
15 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.26
16 Ibid, p.63
17 Ibid, p.63
18 Ibid, p.61
19 Ibid, p.62
20 Ibid, p.62
21 Ibid, p.34
22 Personal Communication, July 2008, Cambodia
23 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.7

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 35



119

24 Moron, as cited in Chandler, D. 1996. A History of Cambodia. Oxford: Westview 
Press, pp.50 - 52

25 The first of these, the Krita Yuga, the golden age, lasted 1,728,000 years – the dis
tanced between the western entrance and the control tower measured in hat (0.4 
metre), the next three stages lasted 1,296,000; 864,000; and 432,000 years , which 
were exactly the other components measured along the axis.  We are currently living
in the last stage, Kali Yuga, after which the world will be destroyed and rebuilt again
by Brahm according to the four Yugas.  Lafont, 2004, p.12-13

26 The dwelling place of the Hindu god Shiva
27 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.13
28 Ibid, p.30
29 Ledgerwood J. & Vijghen J. 2002, Decision-making in Rural Khmer Villages. In J. 

Ledgerwood (ed.), Cambodia emerges from the Past: eight essays. DeKalb, 
Illinois: Southeast Asia Publications, ppp.2-3

30 Chirot, D. 1994. Modern Tyrants. Princeton, New Jersey: Princeton University 
Press, p.218

31 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 
NC: McFarland, p.125

32 Personal Communication, July 2008, Cambodia
33 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.47
34 http://www.mcdonald.cam.ac.uk/projects/iarc/culturewithoutcontext/Issue5/brodie-

watson
35 Personal Communication, July 2008, Cambodia
36 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.68
37 Ibid, p.50
38 Ibid, p.39
39 Ibid, p.47
40 Ibid, p.67
41 Meyer, K.E. 1973. The Plundered Past. New York: Atheneum, p.100
42 Cambodia Daily, 23rd March 1999 referenced in Lafont, M. 2004. Pillaging cam

bodia. The Illicit Traffic in Khmer Art. Jefferson, NC: McFarland, p.67
43 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

NC: McFarland, p.64
44 See cover photo. Cambodian children take a break from trying to sell drinks and sou

venirs to tourists at Angkor.
45 Personal Communication, July 2008, Cambodia
46 Lafont, M. 2004. Pilaging Cambodia. The Illicit Traffic of Khmer Art. Jefferson, 

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 36



120

NC: McFarland, p.89
47 Bogdanos, M. 2005. The Casulties of War: the Truth about the Iraq Museum, 

American Journal of Archeology 109(3), p.477
48 Burns, 2003, Pillagers Strip Iraqi Museum of its Treasures, The New York Times, 

13th April 2003 
49 The Irish Times, 17th December 2008, Army Seizes Stolen Iraqi Antiquities, 

http://www.irishtimes.com/newspaper/world/2008/1217/1229035812881.html 
[Accessed 20 November 2009]

50 Bogdanos, M. 2005. The Casulties of War: the Truth about the Iraq Museum, 
American Journal of Archeology 109(3), p.477

51 Media reports around the world estimate that Saddam had systematically disap
peared as many as 290,000 Iraqis, mostly Kurds in the north and Shi’ites in the south,
during his reign of terror. His 1989 plan for filling in the wetlands of southern Iraq 
was essentially genocide directed at the half million Iraqi marsh Arabs. The 2004 
Journal of the American Medical Association estimated that nearly one in two Iraqi
families suffered violent human rights abuse such as a beatings, kidnappings, ampu
tations and murders. Bogdanos, 2005, p.257

52 Bogdanos, M. 2005. The Casulties of War: the Truth about the Iraq Museum, 
American Journal of Archeology 109(3), p.477

53 Bogdanos, M. 2005. Thieves of Baghdad: One Marine’s Passion for Ancient 
Civilizations and the Journey to Recover the World’s Greatest Stolen Treasures. 
New York: Bloomsbury, p.213.

54 Ibid, p.16
55 Ibid, p.104
56 An Assessment of Archeological Sites in June 2008: An Iraqi-British Project. 

http://www.britishmuseum.org/PDF/Iraq%20Report_with%20images.pdf
57 Brodie, N. 2008. The market in Iraqi antiquities 1980-2008. Unpublished report, at 

https://www.stanford.edu/group/chr/cgi-
bin/drupal/files/Market%20in%20Iraqi%20antiquities%20(2008)%20txt.pdf 
[Accessed 20 November 2009]

58 Stone, E. 2008. {atterns of Looting in Southern Iraq, Antiquity 82(315), pp.125-38
59 https://www.stanford.edu/group/chr/drupal/chron/january-february-2008
60 The Los Angeles Times, 22nd January 2008
61 https://www.stanford.edu/group/chr/drupal/chron/january-february-2008
62 Stone, E. 2008. {atterns of Looting in Southern Iraq, Antiquity 82(315), p.125 - 38
63 Bogdanos, M. 2005. Thieves of Baghdad: One Marine’s Passion for Ancient 

Civilizations and the Journey to Recover the World’s Greatest Stolen Treasures. 
New York: Bloomsbury, p.151

64 Ibid, p.171 

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 37



121

65 Ibid, p.164
66 Ibid, p.172
67 Ibid, p.243
68 Thosarat, R. 2001. The Destruction of the Cultural Heritage of Thailand and 

Cambodia. In Brodie, N.J., Doole, J. & Renfrew, C. (eds) Trade in Illicit Antiques: 
the Destruction of the World’s Archeological Heritage. Cambridge: McDonald 
Institute, p.12

69 Bogdanos, M. 2005. Thieves of Baghdad: One Marine’s Passion for Ancient 
Civilizations and the Journey to Recover the World’s Greatest Stolen Treasures. 
New York: Bloomsbury, p.270

70 Ibid, p.223
71 Ibid, p.160
72 http://leifuss.wordpress.com/2008/07/17/wac-on-war/
73 Thosarat, R. 2001. The Destruction of the Cultural Heritage of Thailand and 

Cambodia. In Brodie, N.J., Doole, J. & Renfrew, C. (eds) Trade in Illicit Antiques: 
the Destruction of the World’s Archeological Heritage. Cambridge: McDonald 
Institute, p.12

74 http://portal.unesco.org/en/ev.php-

JPR2009Body.2_JPRfinal  24/06/2010  11:04  Page 38



122

Abstract:
Background: Recent studies on children attending private or governmental schools
in India have reported increasing rates of obesity. The aim of this study was to exam-
ine body composition and activity levels of children attending non-formal schools
both in the community and in sheltered care.
Methods: Sixty-five children were recruited. Anthropometric data was taken on all
children. Activity levels of children residing in the community were assessed with
accelerometers.1 Activity levels of girls living in sheltered accommodation were
assessed using a questionnaire. 
Results: No child was obese. Thirty two percent were underweight. Higher rates of
underweight were seen in the community children, and among females. Activity lev-
els among those in sheltered accommodation were high, (mean of 15 hours a week).
Less than half the community dwelling children achieved the recommendation of 60
minutes moderate activity a day. Activities carried out consisted mainly of informal
play. Children reported having little access to organised sport and physical education.
Conclusions: Obesity was not seen in these subjects living in underprivileged areas
in urban India. Children in sheltered accommodation reported meeting physical activ-
ity recommendations while objective results revealed that most children in the com-
munity did not. However, comparisons cannot be made between groups as methods
of data collection differed.

Introduction
Rates of obesity and obesity related diseases are increasing worldwide. The USA,
UK, and many other countries around the world have reported increasing levels of
overweight, obesity and associated medical problems in children.2 Much of the blame
for this has been laid upon the “western lifestyle”. Increased availability of processed
food,3 and the replacement of physical activity with television viewing and
videogame use among children have been linked strongly with obesity and related
diseases.4 In developing countries rates of obesity are lower, but may be catching up.5

India is among the fastest growing economies in the world with an estimated
GDP growth in 2009 of 6.1.6 Its recent wealth has led to a phenomenon called the
double burden disease (where a country has medical problems relating to obesity
alongside malnutrition).7 Due to the growing economy there is an increase in the
availability of processed foods and sedentary occupations, both risk factors for obe-
sity. Additionally, as an ethnic group, Asian Indians are more likely to manifest high
adiposity, insulin resistance, metabolic perturbations, and lower muscle mass than
Caucasian children.8 For a given BMI Indians have a higher percentage of body fat

PHYSICAL ACTIVITY LEVELS AND BODY COMPOSITION IN CHILDREN LIV-
ING IN DISADVANTAGED AREAS OF URBAN INDIA
CÚISLE O’DONOVAN AND JULIETTE HUSSEY
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and more visceral fat than other populations.9 This is present at birth and throughout
childhood as well as into adulthood. 

With the nutrition transition underway, Indian people are changing their food
consumption habits to those of the western world. It is presumed that it may take
longer to change activity behaviours. Asian Indians have been shown in several stud-
ies to have lower levels of physical activity than other races.10,11 Even when living in
the United Kingdom, Indian people have been shown to have significantly lower lev-
els of activity than the general population. Levels of activity are particularly lower
among Indian women.12 Patterns of physical activity have also been shown to be dif-
ferent, with less participation in organised sport.13

The prevalence of overweight/obesity in urban children in Delhi rose from
16% in 2002 to 24% in 2006. Approximately 30% of Indian children in private
schools in India have been reported to be overweight or obese, compared to 11% in
government schools.14 A recent review on obesity, overweight, and undernutrition in
India reported that “the prevalence of overweight and obesity has increased slightly
over the past decade, but in some urban and high socioeconomic status groups it
reached a relatively high level”.15 It is also reported that “factors associated with
under-nutrition need closer examination and prevention of obesity should be targeted
at the high-risk groups simultaneously.” Anthropometric data on children who regu-
larly attend school are easily gathered. The challenge lies in documenting the anthro-
pometrics of the most underprivileged children who are not enrolled in government
schools, often due to their family travelling to cities to find work.

The lower socioeconomic classes in India traditionally display higher rates of
malnutrition and tend to be underweight rather than overweight. However, there are
several known risk factors for the development of obesity which lie with the under-
privileged. These include: low levels of maternal education; poor access to health
care; fewer opportunities for physical activity; and specific to those living in highly
populated urban areas or in shelter homes, a lack of space in which to exercise.16

Several studies have reported higher levels of cardiovascular disease among the illit-
erate and slum populations in India.17 Despite all these risk factors however, obesity
will only become a problem if sufficient food is available. With the nutrition transi-
tion underway, food is becoming more available to everyone in India. 

Current evidence suggests that school-age youth should participate daily in 60
minutes or more of moderate to vigorous physical activity that is developmentally
appropriate, enjoyable, and involves a variety of activities.18 Aerobic exercise is rec-
ommended for all children for optimal health status, but despite these health recom-
mendations, low activity and high inactivity levels among children has been report-
ed in many countries around the world,19 and is known to play a large part in the
increased levels of paediatric obesity seen today. In the past there was a lack of objec-
tive measures to measure physical activity in children. Now new devices are avail-
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able which are valid,20 easy to use and provide accurate measures of activity levels
in children. 

The overall aim of this study was to measure the anthropometrics and physi-
cal activity levels of underprivileged urban children in India living in the communi-
ty and in shelter homes. A secondary aim was to compare results with published
activity level recommendations for children.

Methodology:
Subjects:
All children were recruited through a juvenile justice aid centre in South Delhi.
Community dwelling males and females (CDM/CDF n=12, aged 7-14 years) were
recruited from four non formal education centres in the slum area of one of India’s
oldest and largest unauthorised colonies. These children were enrolled in non formal
education centres with the view to being mainstreamed into formal government
school. Most would have worked from an early age with no previous education.
Community dwelling children lived with their families, and although the area in
which they live is densely populated with few open spaces, they were free to walk,
play and exercise outside. All community children were recruited through a talk given
by the principal investigator which was translated by the school teachers to parents
and children. 

Non-community dwelling females (NCDF, n=28, aged 7-15 years), were
recruited from a shelter home. These girls were permitted to leave the shelter only to
attend school and for special circumstances. They, therefore, carried out most of their
activity in the grounds of the shelter itself which had space inside and out, including
a garden, to exercise in. The girls followed a general timetable which incorporated
school, bed time, homework and chores, and they were encouraged to spend three
hours of leisure time outside each day. 

Non community dwelling males (NCDM, n=25, aged 10-16 years), were
recruited from a juvenile detention centre. They were not permitted to leave the
grounds in which they lived and strictly followed a daily regime which included exer-
cise time. They had access to a large open space in which they played various games,
including sports.

Ethical approval:
Ethical approval was granted by the Trinity College, Faculty of Health Sciences,
research ethics committee. This research was conducted in India, and specifically
inner city Delhi as an area which is currently undergoing the nutrition transition, and
where a lot of children live in densely populated areas. Additionally the principal
investigator had previously worked with people in this area of Delhi.
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Measures and Procedures:
Anthropometrics:
Height, weight and skinfold thickness of all children were recorded. Measurements
were taken by a trained investigator in the presence of an unbiased observer. Height
was measured to the nearest cm with a tape measure against a wall. Weight was meas-
ured to the nearest kg with digital scales. BMI was calculated as kg.m-2. Skin fold
measurements were taken as outlined by Gore et al 2000.21 This involved lightly grip-
ping a fold of skin and subcutaneous fat with a skinfold calliper, and reading the dial
at 2 seconds. All skin fold sites were measured on the right hand side while the par-
ticipant was standing, by the same individual with the same instrument, a Harpenden
callipers (10g mm-2 pressure). Skin fold thickness was measured at the biceps, tri-
ceps, subscapular and suprailiac sites. Body fat percentage was estimated through
skinfold measurement using the Durnin Womersley equation as an indication of body
composition.22

Assessment of activity levels:
There are a number of ways to measure the physical activity levels of children. In a
free living situation, available objective measures include doubly labelled water,23

heart rate monitoring, pedometers and accelerometers. Subjectively, questionnaires
can be used. The ideal method of measuring activity levels in children is with
accelerometry. However methods which would be considered most appropriate by
the researcher cannot always be employed. As seen in this study, some of the logis-
tics of monitoring activity are within the control of the researcher, others are not.
Girls who were in shelter care were not permitted to wear activity monitors as their
minders did not want them to feel different in any way from other children at school.
Activity levels of the non-community dwelling boys were not recorded due to the
strict confidentiality rules in operation in the detention centre in which they were
residing.

Girls abiding in the shelter home completed the modifiable activity question-
naire for adolescents (MAQA24) through an interview with the principal investigator
in the presence of a translator. The first question asked how many days in the pre-
ceding fourteen days did the child participate in at least twenty minutes of hard exer-
cise. Hard exercise was explained to each child as exercise that resulted in heavy
breathing and a faster heart beat. The second question asked how many days in the
preceding fourteen days did the child carry out at least twenty minutes of light exer-
cise. Light exercise was explained to each child as exercise that did not result in
heave breathing or a fast heart beat. The next question asked how many hours a day
during a normal week was spent watching television and videos, or playing comput-
er or video games. Participation in any competitive sports, and how the children trav-
elled to school were also recorded. The final questions involved reporting activity in
the past year in terms of weekly frequency and usual duration of each session. The
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number of months that each activity was performed over the past year and the aver-
age weekly time devoted to it. 

The MAQA was chosen as its questions were straight forward and easy to
translate. It was also suitable in terms of its results which can be reported in terms of
energy expended in regular activity in MET hours per week, and results can be com-
pared to other studies.25 This questionnaire has been shown to be valid and reliable.26

As the MAQA is designed for adolescents and the children in the shelter home were
as young as 7 years, where children were unsure of the answers to questions their
guardians were consulted.

Activity levels of the community dwelling children were objectively meas-
ured with an accelerometer, (the RT3 triaxial accelerometer). This is a noninvasive
device which, similar to a pedometer, is clipped onto the participant’s clothes at the
level of the right hip. It measures acceleration in three planes, therefore giving accu-
rate information on activity levels when worn. The RT3 accelerometer has been
found to be valid in the measurement of physical activity among boys and men27 and
among children.28 It’s reliability has also been established.29 The children recruited
were asked to wear the accelerometer for a period of twenty four hours. 

Statistical analysis:
Results were analysed by JMP Version 7.1 (SAS for Windows, NC, USA). Results
are expressed as mean ±SD with p<0.05 considered significant. 

Results:
Anthropometrics
Twelve community dwelling children (6 male) and 53 non-community dwelling chil-
dren (25 male) were recruited. Table I describes their anthropometrics. Children were
aged 12.35 ± 2.42 years, BMI was 17.14 ± 2.72kg/m2 and body fat % was 14.87 ±
5.32%.

Anthropometric results were compared to the WHO (World Health
Organisation) international BMI for age z scores.30 Although the WHO charts are
designed to be used internationally, the use of one set of cut off points for all races
has been disputed due to clear genetic differences in the growth of children.31

Therefore population specific references were also employed to analyse anthropo-
metric data gathered.32

According to the WHO guidelines, two non community dwelling (NCD)
males were overweight (between 85th and 97th percentile). Three fell between the 3rd

and 15th centiles. One NCD female was in the thinness category (below the 3rd per-
centile), nine were between the 3rd and 15th centiles and none were overweight (Table
II). One community dwelling (CD) male, and two CD females were in the thinness
category (below the 3rd percentile) while, one CD female and one CD male were in
the severe thinness category. One CD female and two CD males were between the
3rd and 15th percentiles. No community dwelling child measured was overweight.
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Using references specific to Indian children published by Khadikar et al,33

no child was considered overweight, only two were below the 3rd percentile (those
that were in the severe thinness category using the WHO cut off points). Twenty one
of the NCD males were within the 25th to 75th percentiles. One was between the 75th

and 85th, and three were between the 10th and 25th. Sixteen of the NCD females were
within the 25th to 75th percentiles. Eleven were between the 10th and 25th and one girl
was between the 3rd and 10th (Table II). 

All community dwelling children were below the 50th percentile. Four lay
between the 10th and 25th percentiles (all male), while four were between the 3rd and
10th percentile (one male). Two children fell below the 3rd percentile (one male).
Table II represents the number of children in each of the centile categories.
Differences between the two references are slight, as seen in the results. 

Table I- Subject characteristics
* Age of two boys was estimated by their guardian. CDF, community dwelling
females. CDM, community dwelling males. NCDF, non-community dwelling
females. NCDM, non-community dwelling males. 

Age (years) Height (cms) Weight (kgs) BMI (kg.m-2) Body fat (%)

ID Mean Std Dev Mean Std Dev Mean S t d
Dev

Mean Std Dev Mean Std Dev

All (N=65) 12.35 2.42 144.45 13.28 36.85 11.76 17.14 2.72 14.87 5.32
CDF 11.17 1.83 140.17 9.6 29.2 9.23 14.51 2.77 16.48 6.02
CDM 10.67 1.97 134.33 8.36 26.02 4.9 14.34 1.67 8.33 2.43
NCDF 11.18 2.09 136.39 8.54 30.48 6.76 16.16 1.79 19.14 3.58
NCDM 14.36* 1.52 156.92 9.32 48.41 8.03 19.54 1.76 11.28 2.47
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Table II – Number of participants, and percentage of total children, in refer-
ence centiles

Activity results:
Community dwelling children:
Twelve children (6 males) were provided with accelerometers to wear for a 24 hour
period. The results are as shown in Table III. Cut off points for inactive, light, mod-
erate and vigorous exercise were used as outlined by Rowlands et al.34 Ten hours
were deducted from the inactive minutes of each child’s results as time spent asleep.
This method has been used in similar studies and was done to give a more realistic
idea of the time spent inactive during waking hours.35 Children spent an average of
465.42 minutes being inactive, 303.25 minutes carrying out light activity, 65 minutes
moderate and 5.83 minutes in vigorous activity in a 24 hour period. A significant dif-
ference between genders was found for inactive and light activity. On average the rec-
ommendations for activity levels in children as outlined by Strong et al36 were
reached. However of the twelve children assessed, seven did not accumulate the rec-
ommended 60 minutes moderate activity in a day.

India specific reference percentiles (Khadilkar et al)
Percentiles < 3 3-10 10-25 25 - 50 50 - 75 75-85
CDF (N=6) 1 3 0 2 0 0
CDM (N=6) 1 1 4 0 0 0
NCDF (N=28) 0 1 11 13 3 0
NCDM (N=25) 0 0 3 9 12 1
ALL (N=65) 2 (3.1%) 5 (7.7%) 18 (27.7%) 24 (37%) 15 (23%) 1 (1.5%)

WHO percentiles
Percentiles < 3 3-15 15 - 50 50 - 85 85 - 97
CDF (N=6) 3 1 2 0 0
CDM (N=6) 2 2 2 0 0
NCDF (N=28) 1 9 14 4 0
NCDM (N=25) 0 3 7 13 2
ALL (N=65) 6 (9.2%) 15 (23%) 25 (38.5%) 17 (26.2%) 2 (3.1%)
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Table III - Activity levels of community-dwelling children- Minutes in each
intensity category

Activity levels of non-community dwelling girls (n=26):
Twenty six girls living in sheltered accommodation completed the MAQA. Results
are presented in Table IV. Nine children (35%) reported carrying out at least 20 min-
utes of hard exercise in the last 14 days, and did so on an average of 2.69 days dur-
ing that time. This consisted mainly of running races and tag. Of these nine children,
four carried out hard exercise for at least 20 minutes everyday. Twenty four girls
(92%) reported carrying out at least 20 minutes of light exercise in the past 14 days,
and did so on an average of 12.54 days during this time. The average hours reported
watching television in a week was 10.3 ± 04.12. Only one child reported not watch-
ing television in the last 7 days. Every girl walked to school everyday. Yoga classes
were organised for all girls in the shelter home for two months during the summer.
These classes were 90 minutes long, and ran 6 days a week. Some girls carried out
self directed yoga when the classes were over. Other activities reported by the girls
were dancing, school physical education, tag and skipping. No child was involved in
organised competitive sports. Their reported play time out of doors was included in
the calculation of their total activity hours and MET hours. No child had access to
computer games or bicycles. Total hours spent being physically active in an average
week in the year was calculated for each girl as per the questionnaire instructions,37

and was 15.38 ± 4.98 hours. Using the compendium of physical activities38 to attrib-
ute MET values to the activities reported, MET hours a week were calculated. The
mean MET hours in a week were 72.15 ± 24.22. Strong et al39 recommend 60 min-
utes of moderate activity on all days of the week, this would amount to approximately
49 MET hours a week (1 hour x 7 days x 7 METS). Twenty girls (77%) reported
achieving this recommendation.

Group Inactive Light Moderate Vigorous Moderate +
Vigorous

Mean SD Mean SD Mean SD Mean SD Mean SD

All (n=12) 465.42 192.52 303.25 151.48 65.00 66.24 5.83 9.86 70.83 75.16
CDF 535.00 229.39 234.17 165.46 63.00 87.62 7.67 13.69 70.67 100.87
CDM 395.83 131.51 372.33 107.93 67.00 44.36 4.00 4.29 71.00 47.48
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Table IV, Objectively measured activity levels of non-community dwelling girls,
N= 26

Discussion:
The increasing rate of obesity and obesity related disease in adults and children in
India in recent years has sparked a number of studies. Many of these however have
failed to capture the anthropometric data of the most underprivileged children, for
whom there are several additional risk factors including poor maternal education and
lack of space and opportunity to exercise. This study measured the anthropometrics
and activity levels of underprivileged children in urban India. 

Anthropometrics:
Children’s BMI for age in this study were compared with the WHO,40 and population
specific reference charts.41 Although the WHO reference is internationally recog-
nised, references specific to Indian children were also used as they are argued by
some to be more relevant.42 Only two children measured were overweight according
to the WHO charts, none were overweight when using population specific charts.
Although Khadilkar et al’s reference values are derived from affluent Indian children
(“mostly middle-class Hindu Bengalis who belonged to upper castes such as
Brahmin, Baidya, and Kayastha and some lower castes.”), they may be considered
the standard, since populations on which references are based should not be subject
to nutritional constraints and should have full access to health care, therefore reflect-
ing true growth potential.43 Thirty eight percent of children were below the 25th cen-
tile according to the India specific reference. Of these 40% were living in the com-
munity, and 64% were female. The low rates of overweight, alongside problems of

Mean Std Dev Min Max
Days in last 14 where 20
mins hard exercise was
carried out

2.69 4.71 0 14
Days in last 14 where 20
mins light exercise was
carried out

12.54 4.18 0 14
Hours of television view-
ing  in average week

9.90 4.51 0 20
Total activity minutes in
an average day

131.91 42.73 21.33 211.43
Total hours activity in an
average week

15.39 4.99 2.49 24.67
MET hours in an average
week

72.15 24.22 8.72 116.14
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undernutrition seen among the lower socioeconomic classes support the results of a
recent review by Wang et al44 and other similar studies.45 This would indicate that
problems of excess weight among children have not yet begun to affect the least
affluent. 

Low BMI however does not always mean low body fat percentage, as BMI is
simply weight adjusted for height. Skinfold thickness, although an indirect method of
estimating body fat percentage, was employed as it is the most practical and appro-
priate for epidemiological studies where laboratory equipment is not available. In
general Asians have a lower BMI for the same body fat percentage, age and sex than
Caucasians.46 Body fat percentage as measured using skin fold thickness was on
average quite low (14.87%) among all children and below that measured in children
in other studies.47

Activity levels:
Current recommendations for children are to carry out at least 60 minutes of moder-
ate to vigorous activity daily.48 Objectively measured activity data revealed that
urban underprivileged community dwelling children are on average reaching this tar-
get. However minutes of moderate plus vigorous activity ranged from 8 to 270 min-
utes in 24 hours. Seven of the 12 children (over 58%), did not achieve the recom-
mended cut off. Of these four were female, one boy and one girl were in the thinness
category, and one boy was in the severe thinness category. Their low levels of activ-
ity may have been an energy conservation mechanism. Females spent  more time
inactive, and carried out less light activity than their male peers. There was no dif-
ference in moderate or vigorous activity between genders. This finding is different to
similar studies who have reported girls as spending less time in moderate to vigorous
activity than boys.49 Although accelerometers are recommended to be worn for a
minimum of four days50 to get a good representation of a child’s activities, one day’s
activity in this cohort is likely to represent a typical day’s activity since the children
did not participate in extracurricular activities, therefore each day was quite similar
to the next. The duration of 24 hours was agreed upon with school teachers as the
duration most likely to give worthwhile information while reducing the chances of
the device being stolen or broken in the community, a genuine concern of the school
teacher.

Thirty five percent of the non community dwelling girls who completed the
survey carried out at least 20 minutes of hard activity in the 14 days preceding the
administration of the questionnaire. This is low, but may be explained by the type of
activities carried out, which were mainly informal playing. Natural child play is inter-
mittent in nature and is unlikely to be high in intensity for 20 consecutive minutes.
The children carried out hard activity on average 3 days in 14 and light activity over
12 days in 14. It is encouraging that all but two girls reported carrying out at least 20
minutes of light activity in the previous 14 days, and that they were active on most
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days. Of concern however, only three girls reported carrying out physical education
at school. Activity carried out by the girls consisted mainly of play time outside their
shelter home, and through walking to school.

Girls living in the shelter home were active for an average of 2 hours a day.
This is above the recommended 60 minutes.51 The girls surveyed reported expend-
ing over 72 MET hours in an average week, however there was a large range. This
highlights the role individual choice has to play in activity patterns, even at an early
age. Although each girl was given the same opportunities for exercise, and all lived
in the same environment, some reported spending as little as 2.5 hours being active
in a week. A similar trend was seen with television viewing with some girls choosing
to watch no television and others accumulating up to 20 hours viewing in a week. 

Low numbers recruited, specifically in the community, mean that the results
found may not be totally representative. Finally while the accelerometers and ques-
tionnaire used in this study attempt to measure the same thing, their results are not
comparable. 

Cultural differences impacted on the study at times. A translator was needed
for all communication with parents, guardians and the children themselves. The vol-
untary nature of all aspects of the study had to be re-iterated as those recruited, and
their guardians were not familiar with the voluntary nature of research. Skinfold
measurements on girls were conducted out of view of any boys or men as this
involved exposure of the abdomen. As noted above, the principal investigator was
advised by school teachers to allow children to have accelerometers for a period of
only 24 hours as they felt there was a high risk of the equipment being stolen or lost
in the community.

Conclusion:
This paper provides a cross sectional view of the anthropometrics and activity levels
of underprivileged children in urban India, living in both community and non com-
munity settings. Results show no obesity and little overweight. On the contrary, there
is a high rate of underweight, in particular among those living in the community. Both
objectively measured and subjectively reported activity levels were at or above rec-
ommended values on average. Of concern however was the fact that 58% of children
living in the community did not achieve the recommended sixty minutes of moderate
activity a day. 
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Abstract
This paper looks at the current environmental issue of climate change; the cause,
main contributors and possible solutions to tackle the problem. IPCC reports suggest
that the main cause of climate change has been anthropogenic greenhouse gas emis-
sions. Based on this, China is then identified as the leading contributor to this issue
due to its high carbon dioxide emission levels, among other greenhouse gas emis-
sions. To determine the cause of this, various sectors in China are looked at, such as
the coal industry, agriculture, buildings and transport with regards to their individual
levels of emissions. The effects of climate change on China are examined both at
present and in the future. Efforts to tackle climate change on a global level are dis-
cussed such as Kyoto Protocol, Clean Development Mechanism and IPCC mitigation
strategies, which China can use as guidelines. China’s national efforts are then
analysed, with regard to China’s National Climate Change Programme released in
June 2007 along with current and future policies, taxes and agreements to reduce
emissions. Finally, suggestions are made for each contributing sector to help mitigate
greenhouse gas emissions so China can take responsibility for its actions and help
solve the problem of global climate change.

Introduction
One of the most important issues we face today is climate change. It is a global prob-
lem that affects each country worldwide in various ways through increasing air and
ocean temperatures, changes in extreme weather, rising sea level and widespread
melting of snow and ice. Most of these climate changes can be attributed to anthro-
pogenic factors, in particular, greenhouse gas emissions. The Intergovernmental
Panel on Climate Change (IPCC), a panel of thousands of scientists from 194 coun-
tries, have released various reports on their findings regarding climate change, the
most recent of these being the Fourth Assessment report (AR4) in 2007.1 In this
report, they discuss how global greenhouse gas emissions due to human activities
have grown since pre-industrial times, with an increase of 70% between 1970 and
2004.2 The three major greenhouse gases that contribute the most to climate change
and global warming are carbon dioxide (CO2), methane (CH4) and nitrous oxide
(N2O). These three major greenhouse gases come from various sources throughout
the world including industries, agriculture, buildings and transport, from both devel-
oped and developing countries. 

In order to tackle this global issue of climate change, we need to identify the
cause of the problem before we can achieve a solution. The focus of this paper is on

TAKING RESPONSIBILITY FOR CLIMATE CHANGE:
CHINA - THE CAUSE AND SOLUTION

ROISIN O’FLANAGAN
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China, the current top emitter of CO2 in the world. Although many countries world-
wide play a role in climate change and greenhouse gas emissions, as China is the
leading source of carbon dioxide emissions and other pollutants, some responsibility
must be taken on their part to help tackle this problem. The extent of China’s green-
house gas emissions is analysed, followed by a look at the various sectors within
China that have contributed to these high emission rates. In terms of tackling the
problem, global initiatives such as the Kyoto protocol and the IPCC’s mitigation poli-
cies are discussed to assess what is being done on a global scale to combat climate
change and also to be used by the Chinese government as guidelines. At a national
scale, the various market mechanisms that could be or are already implemented such
as taxes, subsidies and trading agreements are analysed for their success rate in deal-
ing with targets set within China’s National Climate Change Programme, released in
2007. Finally, various changes that could be made within each contributing sector are
outlined with an emphasis on their benefits for reducing greenhouse gas emissions as
well as their cost-effectiveness for a developing country such as China, trying to com-
bat high emissions while also trying to achieve economic and developmental growth. 

China’s contributions to greenhouse gas emissions
In the past year, China has overtaken the US to become the main polluter and emit-
ter of carbon dioxide. In 2006, China’s carbon dioxide emission rate reached 1.6 GtC
per year.3 According to tentative estimates by experts from China, China’s total
greenhouse gas emission in 2004 was about 6,100 tCO2e, of which 5,050 million tons
(83%) was CO2, 720 million tCO2e (12%) was CH4 and 330 million tCO2e (5%) was
N2O4(See Figure 1). If this were to continue as “business as usual,” forecasts show
an average growth rate in Chinese carbon dioxide emissions of 3.3% per year
between 2005 and 2030, leading to a trajectory of Chinese carbon dioxide emissions
at just over 12 billion metric tons in 2030.5 China, who at present is still defined as a
developing country, is striving to become more developed and industrialised. This
development will come in terms of more city and road construction, infrastructure
and transportation projects, as well as expanding industrial production.6 In a hypo-
thetical scenario, in which carbon intensity keeps pace with a GDP growth rate of 7-
10%, by 2030, China would be emitting as much as the world as a whole is today.7
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Figure 1: China’s Greenhouse Emissions 2004

There are various different areas within China’s industries and sectors that have all
contributed to these high levels of emissions of greenhouse gases. The largest growth
in global greenhouse gas emissions has come from the energy supply sector with an
increase of 145%.8 This is also the case at national level for China as its largest sec-
tor contributing to greenhouse gas emissions is the energy sector, in particular, the
coal industry.9 Historically coal has played a prominent role, as heavy industries in
China would have developed in and around abundant coal supplies.10 At present,
China has one of the largest coal reserves in the world, ranking third behind Russia
and U.S.A, with roughly 115billion tons of coal available.11 China has utilised this
widely available resource and coal accounts for approximately 70% of China’s pri-
mary energy use12 accounting for 5124 Mt CO2e in 200513 (Figure 2). However, this
high consumption, high energy use is having significant affects on the country’s
greenhouse gas emission levels. Not only is coal the most carbon intensive of all fos-
sil fuels,14 thus contributing extensively to total CO2 emissions, methane is also
released from coal during fuel production and transport, while some nitrous oxide
may be emitted during combustion at power stations.15 China places a heavy reliance
on this abundant resource but it is having damaging effects and significantly con-
tributing to China’s total greenhouse gas emissions. 
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Figure 2:. GHG Emissions in China by Sector 2005 (MT CO2e)

The agricultural sector in China is another important economic sector, accounting for
20% of total GDP in the year 2000.16 However, it is also a leading contributor to
greenhouse gas emissions, in particular emissions of methane and nitrous oxide. The
main area of agriculture that plays a large role in greenhouse gas emissions is rice
production from paddy-fields. China is the most important rice producing country in
the world with its planting area accounting for 20% of the world’s total.17 With the
increased use of nitrogen fertilizers, pumped irrigation and mechanical power in
industrialized agricultural systems, agriculture has become progressively less energy
efficient over time.18 Methane emissions from rice cultivation vary in estimation lev-
els but can range between 10 to 150 teragrams per year19 (Figure 2), with an emis-
sion level of 10.1 teragrams in 2000.20 These emissions are produced from irrigation
methods for rice cultivation, in particular the practice of permanently flooded rice
paddies, in which anaerobic bacteria produce high levels of methane.21 Nitrous Oxide
is also found in high levels from China’s rice cultivation practices, especially when
N fertiliser is used for crop growth.22 Where large applications of fertilizer are com-
bined with soil conditions favourable to denitrification, large amounts of nitrous
oxide can be produced and emitted to the atmosphere.23 All of these current agricul-
tural practices in China are adding to the increasing level of both methane and nitrous
oxide emission levels to a considerable extent.

Other sectors which play a large role in the emission of greenhouse gases
would be buildings and transport. At present, buildings account for more than one-
fifth of final energy consumption in China and this figure is very likely to increase to
35% by 2020.24 The reason for this is poorly designed heating systems where approx-
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imately 130 million tonnes of standard coal equivalent are burned each year (figure
2) for the sole purpose of space heating in urban residential and commercial build-
ings.25 With regards to transport emission levels, although it only accounts for
approximately 9% of China’s total CO2 emissions,26 if current trends continue, annu-
al transportation emissions would reach 1,800 MMT( Figure 2), which is the current
level of emissions in the US, by 2025.27 Although these two sectors only serve as a
small factor in total emissions, if they are not accounted for and if there are no
changes made, then they will steadily increase, leading to major contributions in the
decades to come. 

The effects of climate change on China
High levels of greenhouse gas emissions from recent decades have already caused
changes in China’s climate. Some of the observed impacts of climate change in China
include temperature, extreme weather, sea level and glacial changes. Annual average
air temperature has increased by 0.5-0.8°C during the past 100 years,28 while the fre-
quency and intensity of extreme weather events has increased also, with droughts in
northern and north eastern China and flooding in the middle and lower reaches of the
Yangtze River both becoming more severe.29 In terms of sea level, the rate of rise
along China’s coasts during the past 50 years was 2.5mm a year, which is slightly
higher than the global average.30 Finally, climate change has impacted glacial melt-
ing whereby the mountain glaciers in China have retreated and this trend is acceler-
ating, especially in the Qinghai-Tibetan Plateau and the Tianshan Mountains.31 In the
coming decades, these changes are expected to increase dramatically which will have
serious impacts on many sectors. Agriculture, in particular, will be affected, where
shrinking grassland area and reduced productivity result from increased frequency
and duration of drought occurrence due to climate warming.32 To prevent future dev-
astating effects on many sectors in China due to climate change, responsibility needs
to be taken by China for its major contribution to the cause of climate change. 

Global efforts to combat climate change
In order to tackle the problem of climate change and increasing greenhouse gas emis-
sions, a variety of mitigation policies that are currently in place or that could be com-
mercially available in the coming years need to be implemented and enforced. These
policies can be found on both a global and a regional level. Global efforts to combat
climate change can be found in the form of the United Nations Framework
Convention on Climate Change (UNFCCC) and the Kyoto protocol. The UNFCCC
and the Kyoto protocol were both established to help mitigate greenhouse gas emis-
sions. However, the major distinction between the Protocol and the Convention is that
while the Convention encouraged industrialised countries to stabilize GHG emis-
sions, the Protocol commits them to do so.33 Under the protocol, industrialized coun-
tries will reduce their collective emissions of greenhouse gases by an average of five
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per cent against 1990 levels over the five-year period 2008-2012.34 There are some
aspects of the protocol which can serve as guidelines for China to help reduce green-
house gas emission levels, in particular, the Clean Development Mechanism. This
scheme allows government or private organisations in industrialised nations to
receive credits, in the form of ‘certified emissions reductions’ (CERs) for imple-
menting projects in developing countries that help reduce their emissions.35 These
projects have the potential for China to reduce its emissions to some extent because
they are funded internationally and they possess a large incentive because they mutu-
ally benefit the industrialised and developing country.

Another global initiative in combating climate change and mitigating green-
house gas emissions is the publication of IPCC reports, especially the contribution
from the Working Group 3 to the AR4, which specialises in mitigation of climate
change. This outlines mitigation strategies and policies that are either already com-
mercially available or are projected to be available by 2030.36 These include fuel
switching, carbon capture and storage, advanced renewable energy and forest related
mitigation activities.37 All of these can be adapted and applied to a national level, so
China can implement these policies based on its resources. Finally, two pilot schemes
introduced to help developing countries are the Prototype Carbon Fund and the World
Energy Council. The former of the two was established by the World Bank in January
2000 whereby governments and private sectors invest in cleaner technologies in
developing countries, promoting sustainable development while reducing greenhouse
gas emissions.38 This scheme is scheduled to terminate in 2012. The World Energy
Council then is a programme that records projects ongoing or planned to reduce
greenhouse gas emissions in every sector.39 As of June 1999, there were 400 projects
recorded in 73 developing and developed countries.40 This scheme could be useful to
China as it defines each sector’s contributions and so, helps develop projects that
reduce emissions by the levels necessary.

Tackling the problem at a national level
In recent years, China has come forward and has begun to show initiative in taking
responsibility for greenhouse gas emissions. China first formulated ‘China’s Agenda
21 - White Paper on China’s Population, Environment and Development in the 21st
Century’, a national agenda that adopts a series of policies and measures taking into
account its specific national circumstances, making a positive contribution to the mit-
igation of climate change.41 Then in the early 1990s, China established the National
Coordination Committee on Climate Change (NCCCC), which currently comprises
17 ministries and agencies and provides guidance for central and local governments’
response to climate change.42 In June 2007, China’s National Climate Change pro-
gramme was released, stating how “China will strive to control its greenhouse gas
emissions... and promote the harmonious development between economy, popula-
tion, resources and the environment” while also continuing to “actively participate in
the international negotiations of the UNFCCC and relevant activities of the IPCC”.43
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The programme outlines various targets set nationally to be achieved in the coming
years such as 20% reduction of energy consumption per unit GDP, raise the propor-
tion of renewable energy (including large-scale hydropower) in primary energy sup-
ply up to 10%, promote the adoption of low-emission and high-yield rice varieties
and increase the forest coverage rate to 20%, all by 2010.44

To achieve these target levels, the Chinese government would need to imple-
ment specific market mechanisms or economic instruments, which include taxes,
subsidies and trading agreements. The first of these could be found in the form of car-
bon taxes where a charge is placed on each fossil fuel proportional to the quantity of
CO2 emitted when burned,45 or energy taxes which depend on the quantity of energy
used, specified by a common energy unit.46 Of the two, carbon tax is arguably more
efficient as it encourages fuel switching to low CO2-emission fuels.47 Subsidies could
provide support for capital investment in better technologies which reduce green-
house gas emissions, for example, the World Bank has provided China with a grant
of $32.8 million for an Efficient Industrial Coal-Fired Boilers project.48 With regards
to emissions trading, if China were to enter into these already existing agreements,
benefits would be seen in terms of attaining environmental goals at a lower cost than
if the action was restricted within national boundaries49 and also revenues from sell-
ing permits could help boost the economy, leading to higher GDP.50 Economic instru-
ments already in existence in China include the pollution levy system administered
by the State Environmental Protection Administration51 and the Law on Energy
Conservation of the People’s Republic of China.52 All of these, along with future
national guidelines and targets, if implemented correctly, can significantly contribute
to lowering China’s total greenhouse gas emissions.

Table 1: Summary of Global and National Strategies to Mitigate Climate Change
Strategy Method Level

Strategy Method Level

Kyoto Protocol Implementation of the Clean
Development Mechanism

Global

IPCC Reports Guidelines on fuel switching, carbon
capture and storage, and renewable
energy

Global

Prototype Carbon Fund
and the World Energy
Council

Global investments in mitigation tech-
nology and projects

Global

China’s National Climate
Change Programme

Outlines national targets to be achieved
in the coming years

National

Government Economic
Instruments

Introduction of carbon taxes, subsidies
and trading agreements

National
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Possible mitigation practices for each contributing sector
In addition to these guidelines which are set at a national level, each contributing sec-
tor can play a role in combating greenhouse gas emissions. Firstly, looking at the sec-
tor with the greatest contribution to greenhouse gas emissions, various strategies
could be put in place to reduce future emissions from the coal industry. The priority
here is to replace the carbon-intensive fuel with a fuel that contains less carbon and
studies show that the fuel that provides the most acceptable means of reducing car-
bon emissions is natural gas.53 The Chinese government already promotes the use of
natural gas in areas of the country such as Sichuan where there are large reserves of
natural gas.54 However overall, China’s natural gas reserves amount to a very small
percentage. A solution would be to import natural gas from nearby Russia, the coun-
try with the largest natural gas reserves in the world. The subsequent creation of 400
new gas plants each generating 1,000 megawatts, would reduce emissions by one bil-
lion tons per year.55 Other methods that can be applied within the coal industry such
as combined heat and power (CHP), also known as cogeneration,56 and co-firing of
coal and gas,57 are useful measures that reduce emissions. 

Another option available to help reduce coal produced emissions is to use an
alternative that emits no CO2 during production. These include hydropower, nuclear
power and solar energy. These alternatives have become increasingly utilised in the
past few years in China, especially since the introduction of ‘China’s Renewable
Energy Law’ in February 2005.58 This law mandates that 16% of all energy is to come
from wind, biomass, solar, and hydro-power energy by 2020.59 By the end of 2005,
the installed capacity of hydropower generation in China had reached 117GW,
accounting for 23% of the total power generation capacity and 16.2% of total elec-
tricity generation.60 The development of nuclear power is currently being actively
promoted with hopes of the construction of nuclear power stations in the coastal
regions to reduce emissions by 50 Mt CO2 by 2010.61 More than 60 wind farms have
been built since the introduction of this law along with about 200,000 small-scaled
wind power generators operating independently.62 Finally, China has actively intro-
duced solar energy and by 2008, China was the second leading manufacturer of solar
photo-voltaic technology after Japan. The utilisation of renewable energy in China
can lead to a saving of upwards of 380 million tonnes of CO2 emissions a year,63 thus
assisting immensely in total greenhouse gas reductions. 

The agricultural sector can also play an important role in combating green-
house gas emissions through various modifications to current practices, with partic-
ular regard to irrigation and fertilisation in rice production. The ‘Law of Agriculture
of the People’s Republic of China’, and ‘Law on Land Management of the People’s
Republic of China’ have been established64 to outline correct agricultural practices
but need to be improved to promote the adoption of low-emission and high-yield rice
varieties65 and to encourage alternative cultivation practices and technologies. These
practices could include draining rice paddies after harvest or switching to ridge cul-
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tivation which is where crops are planted on either side of mud banks running across
the paddy, helping to maintain the redox potential of permanently flooded fields.66 In
addition, scientific irrigation technology promoting biogas utilization to control the
growth rate of methane emissions could also be used.67 With regards to fertiliser, bet-
ter management practices for N fertiliser68 are necessary in order to reduce nitrous
oxide emissions from China’s rice paddies.

Other areas where changes and improvements made to current practices could
help reduce emissions would be in buildings and transport. Beginning with buildings,
the IPCC AR4 strongly considers that there is an opportunity to cut global CO2 emis-
sions in existing buildings by nearly 30% by 2020.69 However it is more cost-effec-
tive and easier to reduce emissions in new building planning rather than to retrofit
existing buildings.70 China’s National Climate Change Programme (2007) declares
that it will “give priority to the development of green building design technology and
building energy saving technology and equipment”.71 Possible technologies available
include natural ventilation, solar and geothermal energy integration, bioclimatic
architecture design, and enhanced mechanical ventilation with optimised heat recov-
ery system.72 According to the national climate change office, the percentage of new
houses meeting theses building energy standards rose from 20% in 2004 to 71% in
2007.73 If these improvements continue, a reduction of nearly 100 Mt of CO2 emis-
sions can be obtained by the year 2020.74 With regards to transportation, reductions
in emissions are also possible through modifications such as the introduction of var-
ious policies such as fuel taxes, the encouragement towards using less energy-inten-
sive forms of transport such as public transport and also the use of alternative fuels
including ethanol or bio-diesel.75 Each of these fuels have shown between 25-90%
emissions savings and are manufactured from renewable resources,76 thus providing
a useful alternative to regular gas and diesel as a means of emissions reduction.

Along with these changes by sector, a final suggestion to help mitigate green-
house gas emissions would be with regards to forestry. Improvements made to
forestry can contribute to reductions in total emissions with increased afforestation
projects throughout the country.

Forest-related mitigation activities such as afforestation can considerably
reduce emissions from sources while also increasing CO2 removals by sinks at low
costs.77 To date, several ongoing reforestation projects exist such as the northern
China project to prevent desertification, with a total area of 60 million ha of new
forests, resulting in the country’s forest cover increasing from 12% in 1980 to 18.2%
in 2005 with this figure projected to increase to 23% by 2020.78 Other policies for
ecology restoration include natural forest protection policy, reclamation of cultivated
land to forest or grassland and further enhancements of forests as sinks of greenhouse
gases.79 Savings from these projects include a total of 1.62 million ton in absorption
of CO2 by forest management while 430 million tons of CO2 from deforestation can
also be saved.80 Although all of these changes to buildings, transport and forestry may

JPR2009Body.3_JPRfinal  24/06/2010  11:11  Page 24



146

only be small contributions to overall emissions reductions, they are each cost-effec-
tive and will provide an impact on total emissions reductions in the long run. 

Conclusion
Climate change is unequivocal. Various reports and scenarios illustrate the changes
that are likely to occur in the coming decades due to climate change and global warm-
ing. It has been discovered that the main cause of these changes is anthropogenic
greenhouse gas emissions, with significant levels of growth since pre-industrial times
to the present. As the leading emitter of carbon dioxide, among other pollutants,
China can be recognised as the largest contributor to global warming. Various sectors
within China play a role in these high greenhouse gas emissions, including coal, agri-
culture, buildings and transport. The effects of these emissions on climate change will
also be felt in China with increases in temperatures, droughts and flooding expected
to occur throughout the next few decades. 

In order to prevent future changes, greenhouse gas emissions are dealt with on
a global basis first, considering this is a global issue. The Kyoto protocol introduced
in 1997 does not directly apply to developing countries such as China. However,
aspects of it can be useful, in particular the Clean Development Mechanism which
helps set up projects in developing countries. Other global initiatives can be used by
China as guidelines such as mitigation policies in the IPCC reports, the Prototype
Carbon Fund and the World Energy Council projects. At national level, economic
instruments such as taxes, subsidies and trading agreements can and have been intro-
duced by the Chinese government in order to lower carbon emissions. In addition to
these, a number of changes made in each contributing sector can help lower overall
emissions.

Recent commitments from the Chinese President Hu Jintao show a change in
China’s attitudes to their role in greenhouse gas emissions and its consequences. “Out
of a sense of responsibility to its own people and people across the world, China fully
appreciates the importance and urgency of addressing climate change.”81 Although
climate change is a global problem, it is essential for China to review its areas that
are contributing to the high levels of greenhouse gas emissions and take responsibil-
ity for these actions. Through global initiatives, national policies or smaller scale
changes by sector, China can help lower its greenhouse gas emissions and thus will
help tackle the most important global environmental issue we face today.
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Abstract
The theory behind international law courts and tribunals has existed for some time
however a vast cavity existed in their practical implementation. Their genesis arrived
in the aftermath of World War II through the Nuremberg and Tokyo tribunals. Since
these post WWII trials newly created international institutions include the
International Criminal Court (ICC, 2002), ad hoc tribunals for Rwanda (International
Criminal Tribunal for Rwanda ICTR, 1994) and the former Yugoslavia (International
Criminal Tribunal for the Former Yugoslavia ICTY, 1993) the Special Court for
Sierra Leone (SCSL, 2000) and a variety of hybrid panels or chambers.

There is a sense that conducting more criminal trials in more provinces afflict-
ed by atrocity will lead to more justice and peace, so long as those trials conform to
due process standards. Criminal trials can serve to articulate and emphasize legal
norms – typically human rights that were violated in contexts of civil war or oppres-
sion. In articulating and emphasizing such norms, criminal trials can serve as impor-
tant steps toward the ending of a culture of impunity and the transition to a society
based on the rule of law. They also derive legitimacy because, in the wake of atroci-
ty, national institutions may be annihilated, corrupt, politicised, biased, or too inse-
cure. Therefore there is an argument that international criminal courts can nurture the
progression to sustainable peace in vulnerable post-conflict societies.

Introduction
The turn to criminal trials to advance justice for atrocities has developed striking sup-
port among scholars and policymakers. Payam Akhavan and Jan Klabbers are right
to observe that many legal scholars ascribe lofty transformative potential to atrocity
trials.1

International lawmakers believe that extreme evil is cognizable by substantive
criminal law…[they] have demarcated normative differences between extraordi-
nary crimes against the world community and ordinary common crime.2

In each case of international criminal prosecutions the court or tribunal has had some part
to play in building peace in these post-conflict societies (although the degree to which
varies). Crimes of mass atrocities have been investigated, ‘the truth’ behind the heinous
events has been discovered, the perpetrators of mass atrocities have been forced to face
prosecution, and a deterrence against further mass atrocities has been put into effect.

INTERNATIONAL CRIMINAL COURTS AS AN ARCHITECT OF SUSTAINABLE
PEACE IN POST-CONCLICT SOCIETY? ACRITICAL ANALYSIS
HANNAH PAUL
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Prima-facie it would be easy to see the ICC and tribunals as adding much
weight to the creation of peace in post-conflict societies. In societies where the rule
of law is lacking, the ICC and ad hoc tribunals can provide a sound legal structure
with personnel and funds, and can increase the states legitimacy in the eyes of the
international community. However, there exists a dichotomy; the most effect way of
establishing and maintaining peace is not always through due process of the (inter-
national) law. Due process may bring justice but justice is often by forfeiting peace.
Indeed there are instances when the ICC has lead to the very converse of peace.
Examining the specific cases of the ICTR and the ICC in Uganda the effectiveness of
the courts and tribunals in these post-conflict societies will be analysed and addi-
tionally the extent to which they act as an architect of sustainable peace. 

The argument proceeds in three parts:

1 A Background to ICTR and Rwandan genocide and also a background to the
ICC and Uganda. 
2 An examination of the four primary challenges that the ICTR and the ICC
have faced in their delivery of international justice and contribution to sustainable
peace: difficulties in defining their ultimate role and objectives; problematic rela-
tions with domestic governments; co-operation and co-ordination with domestic
transitional-justice institutions; and difficulties in fostering fruitful relations with
populations affected by violence.
3 A Proposal for state parties to amend the Rome Statute to increase the pre-
trial chamber’s discretion to suspend indictments in the interest of peace. 

I
Rwanda
The three-month genocide which took place in Rwanda between April – June, 1994
was one of extreme brutality. The 800,000 dead bodies (which the majority were
Tutsis) did not suffer impersonal deaths at the hands of advanced machinery, neigh-
bour killed neighbour with unrefined and rudimentary tools. Rape, brutality, and tor-
ture were frequent.3

What happened in Rwanda was a human tragedy of unimaginable dimensions. It
was a collective frenzy of hatred and killing in which the bonds of community that
normally are directed toward the sustenance of human life were directed instead
towards the extermination of an entire social caste.4

The role of international organisations to bring an end to the conflict has been heav-
ily criticised. Despite the warnings and knowledge of what was going on outside par-
ties did nothing to intervene. Five-months after the genocide ended on November 8th

1994 the ICTR was proposed by Security Council Resolution 955 to prosecute acts
of genocide, crimes against humanity and violations of The Geneva Convention that
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were committed during the three month spree spear headed after the airplane death of
Hutu President Juvenal Habyarimana in April 1994. The world’s first ‘genocide
court’ was established on December 18th 1994, even though initial trials of indicted
defendants didn’t take place until 2 years later. 

The International Criminal Court (ICC) and Uganda
The ICC most likely holds the record among international tribunals for the highest
ratio of scholarly literature to output.5 The Preamble to the Rome Statute of the ICC
expresses extreme confidence in the capability of using legal processes to address
grave crimes that threaten ‘the peace, security and well-being of the world.’6 Widely
anticipated, and received with great fanfare at the Rome Conference in 1998 when
the Rome Statute was signed by 120 countries. The ICC came into being in 2002 and
can only prosecute crimes committed since then and can only prosecute crimes with-
in one of the four areas over which it has jurisdiction; genocide, crimes against
humanity, war crimes and aggression. However, less than seven years since the Rome
Statute first came into force, this belief in the ability of the law to come to grips with
intricate political and moral issues is facing increased scrutiny as the Office of the
Prosecutor begins investigations into numerous ongoing conflicts in Africa. The pres-
sure is intense and stakes high for the ICC as it has to live up to high expectations
while it becomes involved in ongoing conflicts. 

Arguably the most significant action the ICC has taken in those years involved
Uganda. Between 2006 and 2008, the ICC played a key role in peace negotiations in
Juba, Sudan between the Lord’s Resistance Army (LRA) and the Ugandan government.
The LRA and the Ugandan Patriotic Defence Force (UPDF) have been fighting one of
the bloodiest wars in Africa since the mid-1980s. The two sides have jointly killed an
estimated 100,000 people,7 abducted over 30,000 people, and committed widespread
rape, sexual enslavement, execution, mutilation, forced conscription of children, and
other crimes against humanity.8 President Museveni referred the LRA to the ICC in
2003 and in 2005 the ICC indicted five of its leaders and issued their arrest warrants.
However Museveni’s referral to the ICC was likely to serve his own political objectives
and his dedication to international justice seemed variable. Once the arrest warrants
were issued Museveni used the ICC as both a carrot and a stick, alternatively dangling
the possibility of lifting the ICC warrants if the LRA would negotiate and end to hos-
tilities and then conversely calling for the leaders’ prosecution at the Hague. 

The situation of the ICC in Uganda is central to examining whether interna-
tional criminal courts can contribute to sustainable peace in post-conflict societies.
Scores of observers have seen the ICC’s pre-trial chamber’s unwillingness or inabil-
ity to suspend the warrants as undermining the Ugandan government’s negotiating
position. This contributed to the failure of the peace process and Kony’s refusal to
stop the hostility. The Ugandan situation raises numerous issues, one of which is the
desirability of the ICC intervening in ongoing conflicts, particularly where the refer-
ring government is one of the parties in the conflict.
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II
This part shall focus of the four key areas that have posed challenges to the ICTR and
the ICC in Uganda in delivering justice and contributing to the creation of sustainable
peace in post-conflict societies:

A Difficulties in defining their ultimate role and objectives
B Problematic relations with domestic governments
C Co-operation and co-ordination with domestic transitional-justice institu

tions
D Difficulties in fostering fruitful relations with populations affected by vio

lence

A: Defining institutional role
It has been a great effort for both the ICTR and the ICC to define and carrying out
their ultimate goal and purpose. The confusion faced by the ITCR and the ICC are
not uncommon for international justice institutions, e.g. the extent to which they
should punish perpetrators because of a moral responsibility – that is justice in and of
itself – or in pursuit of a broader social objective, such as peace or reconciliation.9
When looking to the ICTR Statute it states that prosecuting perpetrators of the
Rwandan genocide is intended to ‘contribute to the process of national reconciliation
and to the restoration and maintenance of peace.’ Although it is extremely uncertain
whether the ICTR views this as its genuine objective and whether, and how, it active-
ly seeks it. Scholarship on the ICC has been predominantly positive. Presenting argu-
ments that it fulfils the promise of ending impunity for the most serious internation-
al crimes, deters further atrocities, and reduces conflict.10 Some observe that the ex
post punishment of mass atrocities allows the international community to fulfil both
its duty to protect and the post-Nuremburg promise of ending genocide.11 However
other scholars are more sceptical, remarking that the type of perpetrator sought by the
court is unlikely to be deterred because they are irrational;12 that the selectiveness of
prosecutions is unlikely to have much of a deterrent effect;13 and that it is, on occa-
sions, necessary to have amnesties. It is likely that the ICTR presumes that by pros-
ecuting perpetrators of the atrocities this will broadly help contribute toward nation-
al peace and stability. However, peace and stability are very different to reconcilia-
tion which requires delivering justice that has a direct, tangible impact on the parties
involved.14

A problem in the definition of its institutional role is that from the outset it
appeared in the shadow of its sister in The Hague, and was beset from its inception
with a host of inherent problems. These difficulties involved a lack of personnel,
facilities for the trials, money mismanagement and cronyism. The location of the
Tribual in Arusha, Tanzania, was a source for problems too. Rwandans felt alienated
from the process and travel for witnesses to the tribunal ranged from difficult to
impossible. The detachment of the Tribunal from Rwanda appears to be a deliberate
policy choice. When asked whether he had travelled from Arusha to Rwanda to cal-
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culate the impact the ICTR was having upon the Rwandan population, one Tribunal
judge replied:

I have never been to Rwanda and I have no desire to visit. Going there and see-
ing the effect we are having would only make my work more difficult. How can
I do my job – judging these cases fairly – with pictures in my mind of what is
happening over there?15

Clark contends that such a view separates the act of punishing perpetrators from its
likely political, legal, social and cultural consequences. It regards either retributive
justice or deterrent justice as the ICTR’s ultimate objective. Which further serves to
distance the ICTR from, and undermine its legitimacy in the eyes of, the Rwandan
population.16 The ICTR demonstrates little desire to affect the day-to-day relation-
ships of previous antagonists in Rwanda and so contributes little to the cause of
national reconciliation, which, according to the statute, it is designed to promote.17

A case could be made that the ICTR’s main goal is not to contribute to peace,
but rather to act as a deterrence to prevent further atrocities from occurring. A signif-
icant role that the ICTR has had, yet may not contribute to create peace in a specific
sense, is in developing a standard of international criminal law. From the point of
view of international jurisprudence the ICTR (and also ICTY) have helped to build
international legal capacities, both with regard to legal personnel and in the context
of the law itself.18 For example on September 2nd 1998, the world’s first ever judge-
ment against an individual accused of genocide was delivered by the ICTR. The
Akayesu Case19 also signified the first conviction of an individual for rape defined as
a crime against humanity and as genocide. Furthermore, on September 4th 1998, the
ICTR became the first international treaty organisation to convict a head of govern-
ment, when it found Rwandan Prime Minister Jean Kambanda guilty of six counts of
genocide and crimes against humanity.20 The ICTR also found that individuals could
not enjoy sovereign immunity any more.21

The institutional design of the ICTR did not realise all it could to favour cre-
ating sustainable peace in Rwanda. It lacks the most basic of amenities, restricted
internet access, lack of personnel, time constraints, and sheer volume of cases to
investigate, trial and prosecute. In May 1998, Registrar Okali told the UN that the
ICTR needed ‘investigators, administrators, bilingual lawyers, interpreters, and court
stenographers’. The ICTR had great difficulty finding these human resources. Poor
funding, and perennial lack of staff meant that it took two years before the first indict-
ments received from the prosecutor were approved by the judge. If the UN, the
founding body of the ICTR, were serious about achieving justice in Rwanda then at
a very basic level necessary funds should have been made available. 

Critics of the ICTR have argued that the ICTR was created merely to appease
‘western guilt’. Whether the international community has any responsibility over
exacerbating the conflict is an area of contention. The UN had a peacekeeping force
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in Rwanda at the time of the genocide. The Clinton administration and its Security
Council allies worked to remove or reduce the force rather than have it intervene in
the fighting.22 Helena Cobban accused the international community of funding the
ICTR in an attempt to cover it’s own failure to intervene to prevent the genocide. She
commented acerbically that instead of sending troops that could have prevented the
atrocities, the international community waited until 800,000 people have been killed.
Cobban argues that in the context of Rwanda healing, rather than justice, is called
for.23

The ICC has shown similar uncertainty of its role. The Rome Statute defines
the ICC’s primary aim of the ICC is to deter ‘the most serious crimes of concern to
the international community’ by putting ‘an end to impunity for the perpetrators of
these crimes and thus (contributing) to the prevention of such crimes’. The predom-
inantly positive academia on the ICC presents arguments that it fulfils the promise of
ending impunity for the most serious international crimes, deters further atrocities,
and reduces conflict.24 Some observe that the ex post punishment of mass atrocities
abates the need for the international community to fulfil both its duty to protect and
the post-Nuremburg promise of ending genocide.25 One argument is that the judicial
rigidness of the ICC is actually detrimental to the peace in a society. It’s mere exis-
tence and presence may result in the lack of military or humanitarian intervention in
conflicts zones. Furthermore the ICC may exacerbate the situation when a state is still
in conflict by causing peace negotiations to fail as it issues arrest warrants. During an
interview with Phil Clark, Prosecutor Ocampo said:

You can’t measure [the ICC’s] success only by trials. We must be judged by our
impact on conflict?…We are about stopping crimes – that is our aim. Look at the
case of Colombia; the ICC isn’t operating there yet and already criminals are
thinking before they act, because they know about the ICC. Even without trials
we are changing the paradigm of conflict.26

More recently, however, it appears that the ICC – and in particular the Office of the
Prosecutor – has adopted a narrower understanding of its role. At an expert round-
table in London in March 2007, prosecutor Ocampo said:

International justice can’t bring change in a country. In a country like Uganda,
there’s a problem of leadership- that’s the main issue. The ICC has to be modest
and recognise that it can’t deal with all crimes. It also can’t train lawyers and pros-
ecutors – that’s not my work. We have to fulfil our judicial mandate only.27

The biggest motivation behind this change in the ICC’s interpretation of its role –
from ‘stopping crimes’ to fulfilling our legal mandate only – has been the testing
work in northern Uganda. The lack of clarity over its institutional role causes loss of
credibility within the eyes of the conflict-affected population and also to the interna-
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tional community as a whole. Whether it defines itself as a force to create sustainable
peace or for justice its role must be explicitly defined. Setting a definite role will help
the ICC, whether it is for the purposes of peace, reconciliation or deterrence. An exact
defined role will stop the ICC from merely being used as an opportunity for outside
intervention in vulnerable post-conflict societies.

B: Relations with Domestic Governments
A vital concern to international criminal courts is fostering a respectful relationship
with the domestic governments of the post-conflict society they work within. In
Africa, given the continents’ colonial past, issues of sovereignty and self-determina-
tion are paramount. This has resulted in the ICTR and the ICC having to face criti-
cisms that they represent a form of neo-colonial imposition in the domestic affairs of
African states.28

Within Rwanda the ICTR has had to face with many challenges from the
domestic government that has question it’s effectiveness and seriously raised issues
of whether it has merely been an opportunity for outside intervention in Rwanda’s
post-genocide society. The first main challenge that arose in this area came at the
adoption of the resolution proposing the ICTR on November 8, 1994. Ironically, the
Rwandan delegation to the UN, sitting on the Security Council cast the sole vote
against its creation. Even though they had requested the UN to respond to the geno-
cide with the creation of the ad hoc criminal tribunal. The Rwandan officials were
suitably provoked by the perceived weakness of the tribunal to cast the sole negative.
In a formal position paper to the UN ‘The Position of the Government of the Republic
of Rwanda on the International Criminal Tribunal for Rwanda (ICTR)’ they high-
lighted the reasons for their dissenting vote. First, they argued the jurisdictional time
frame the ICTR operated in was not sufficient. The Hutu Power organisational plan-
ning for the genocide had begun before the January 1st – December 31st 1994 time
frame. Second, they objected that the statute only gave ICTR jurisdiction over ‘nat-
ural persons’ therefore ruling-out cases against groups. Objections were also made to
poor-staffing; the ICTR statute:

Provided for so little personnel, both judicial and prosecutorial, that the ICTR
could not possibly be expected to fulfil the monumental task set before it.29

The final objection was to the absence of the death penalty as punishment for geno-
cide. They argued this would result in Hutu leaders being tried and receiving prison
sentences and the lesser criminals in the provinces and communes would face the
death penalty if found guilty in Rwandan national courts. 

Such ‘grave misgivings’30 should have been acknowledged and addressed at
a most critical point of the inception of the ICTR. Rwanda’s concerns were barely
acknowledged which suggests that the ICTR was indeed little more an opportunity
for outside intervention from the international community. What justice can be deliv-
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ered when the state it is in does not recognized its authority? And is it possible for
this to contribute to sustainable peace without the credibility of the people? Helena
Cobban observes that Rwanda’s distrust of the ICTR has subsequently constrained
important aspects of the court’s work.31 It would appear from the outset that the ICTR
did not perceive itself to be a body for contributing to peace, sustainable or otherwise.

It appears that the ICTR’s political shortcomings are what have hindered it
from reaching it’s full potential of contribution to sustainable peace in Rwanda.
Although not a political body by any means, collision with local political issues for
international criminal courts has been, and will continue to be, unavoidable.
Another key constraint on the ICTRs was the attitude of the Prosecutor’s Office
toward the Rwandan government and people, which has been described as ‘disgrace-
ful.’32 Carla Del Ponte’s exploits have been heavily criticised by international donors.
The Prosecutor’s Office had no sensitivity toward the survivors of the genocide:

[O]n the contrary, personnel of the tribunal, specifically the prosecutor’s office,
have behaved with hostility, arrogance, and insensitivity that is difficult to
explain.33

In the case of Rwanda, the ICTRs is arguably insufficient for creating sustainable
peace or justice. Therapy and healing are called for in Rwanda rather than the appli-
cation of Western-style law. 

Although the pursuit of justice can potentially contribute to long-lasting peace
through the imposition of the rule of law, if approached, prematurely and with rigid-
ity, it may have the opposite effect. The ICC relations with the domestic government
have been particularly problematic to peace within Uganda. The arrest warrants
issued against five of LRA’s leaders has been an instance where President Museveni
used the court to further his own political objectives, using the court as both a carrot
and a stick. Uganda exhibits the disruptive potential of the court when justice is pur-
sued before evaluating the effect this will have on the peace of society. 

C: Co-ordination with domestic transitional-justice institutions
It is necessary to have consistency between international and national transitional-
justice institutions, without such equilibrium existing between the two it may jeopar-
dises the peace and effectiveness of both justice institutions. The jurisdiction of the
ICTR and the Rwandan national courts and gacaca34 has rarely led to a clear division
of labour. Such difficulties of co-ordination have been exacerbated by the bad blood
between the ICTR and the Rwandan government. Consequently, the relations
between the Tribunal and domestic transitional justice institutions have become more
complex.35 It could be a sign that the ICTR is developing as it agreed, from 2008, to
begin to transfer select suspects from its custody to the Rwanda national judiciary. A
similar advancement was made in 2007, when after much pressure from internation-
al human rights organisations36 the Rwandan government abolished the domestic
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death penalty. These recent developments signify that change and amendments to
international criminal tribunals and courts are possible, albeit gradual and laborious.
Through these changes future international criminal courts are able to learn and build
on what has been tried and test already.

An advancement that developed from the ICTR to the ICC can be seen in the
regime of complementarity. Article 17 of the Rome Statute of the ICC operationalizes
the complementarity principle. It allows states to have the first opportunity to inves-
tigate or prosecute individuals alleged to have committed the crimes proscribed by
the Rome Statute. The ICC thereby incentivizes states to undertake their own domes-
tic proceedings and accords states some leeway in exactly how to implement them.
Through the complementarity principle it is difficult to advance the argument that the
ICC only intervenes in post-conflict societies. Mark A. Drumbl contends that the
scope of the leeway is fettered, subject to review, and there are a number of thorny
questions that go along with the complementarity principle.37 However, in correlation
to the fundamental issue of this essay, peace building through the International
Criminal Court cannot simply be for outside intervention in vulnerable post-conflict
societies when the principle of complementarity is at work. The theory behind com-
plementarity is that it creates a strong interest in states not to cheat by failing to pros-
ecute. Robert Cryer observes that ‘States, particularly in relation to offences by their
nationals, are more likely to prefer to investigate at the national level, rather than
have an investigation proceeded within public by an independent international inves-
tigator’.38

D: Relations with affected populations
An issued raise above is for what purpose exactly do international criminal courts
serve: for the sake of justice, the international community, victims of conflict or some
other party? Particularly in terms of gaining the credibility of the victims, the ICTR
has been criticised for its operational detachment from the people of Rwanda which
exhibits a lack of impact on the daily lives of the populations it purports to serve.39

Phil Clark argues The ICTR failed to use most Rwandans’ preferred media tool – the
radio – to effectively explain its objectives and methods to a population already scep-
tical of most international interventions carried out in its name after the failure of the
UN and other international actors to intervene to stop the genocide in 1994.40 The
ICTR lacked both rigorous self-examination and a desire to improve itself in the eyes
of the people. Thus, the case for ICTR being merely a mechanism for the interna-
tional community to intervene in Rwanda is compelling. The ICTR has issued sever-
al landmark decisions and contributed substantially to the development of interna-
tional criminal law41 however the case for ICTR as a force for peace building is
unjustifiable.
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III
Through the close examination of international law courts in both Rwanda and
Uganda, a compelling argument should be made for amendments to the structure of
international criminal courts, in particular the ICC. The limitations of the ICTR in
failing to deliver justice to the people, in spite of it’s expenditure of one billion dol-
lars, must lead to a conclusion that their presence has ultimately been uneventful to
the Rwandan people and it is difficult to see any evidence of peace dispense from the
ICTR to the society and it’s citizens. The ICC has evolved and learned from the
ICTR’s weaknesses and one could conclude that the ICC will continue to evolve and
learn from in own mistakes over time. However, this should not be presumed; the
conditions necessary for the ICC to become more operational must be consciously
crafted. Therefore, I argue that a branch needs to be created within the UN to focus
and deal with the societal and political issues that are faced by the ICC within the
countries it works in. One must acknowledge the present limitations of the ICC in
relation to peace building and national politics. There really is very little that the ICC
and international law courts can hope, in reality, to achieve.

What contribution to the settlement of the dispute accrues from transferring the
problem, at this juncture, to the International Criminal Court, a body that was nei-
ther intended nor equipped to resolve, through judicial means, a longstanding
political problem of a government.42

A UN branch to focus on the political and social impacts the ICC is having upon the
country could help it gain credibility and public legitimacy. Moreover, through effec-
tive social and education programs, the ICC could develop widespread authority as
an essential force for delivering justice into a post-conflict society. Prosecutions are
selective in the ICC, but if prosecutions focused on the more responsible perpetrators
of the atrocities and this was intelligently publicised the ICC could still be used to
help promote peace. Widespread knowledge and awareness of the proceedings of the
court may also produce a stronger deterrence effect. 

Each conflict is unique so the context is crucial in determining the method of
justice to pursue. This recommended branch would also be able to critically assess
the factors that have created and influenced the conflict. This branch would make rec-
ommendation to the ICC on how best to proceed in vulnerable post-conflict societies
and also societies in which the conflicts are ongoing. It is not right that a judicial body
should need to consider political and social implications it may have. Nevertheless
political implications are unavoidable and can seriously damage the peace in a soci-
ety as can be seen from Uganda. A division within the UN to cultivate conditions for
the ICC to begin its work could, in actual fact, help it gain greater credibility and con-
sequentially be seen, in the eyes of the people, as a more effective body at delivering
justice.43 This is under-scored by the former President of the International Criminal
Tribunal for the Former Yugoslavia (ICTY) who argues:

JPR2009Body.3_JPRfinal  24/06/2010  11:11  Page 40



162

The trend towards the institutionalization of international criminal law must not
detract from the underlying political realities. Judicial reckoning while necessary
in order to uphold and enforce the international rule of law should run parallel to
steps taken on the political level. The prosecution and punishment of war crimi-
nals by an international criminal tribunal … cannot be a substitute for robust
actions by the United Nations where required to restore international peace and
security.44

Given the weak evidence for ex ante deterrence and the strong case for allowing ex
post peace deals, the Rome Statute should be amended to give the Prosecutor and the
Pre-Trial Chamber wide discretion to suspend a case. As the Ugandan case demon-
strates, however, it does not. Indeed, the Prosecutor and Pre-Trial Chamber have very
little discretion to suspend or even prevent a case at any stage.45 The Ugandan case
demonstrates the need for greater flexibility in suspending ICC prosecutions. Many
scholars have argued in the past few years that the Pre-Trial Chamber should inter-
pret Article 17’s complementarity exception to apply to non-judicial proceedings,
such as truth and reconciliation commission. This would allow states like Uganda to
offer effective amnesty to their rivals while getting the ICC off their back in a legal,
procedurally clear way. This would be an ideal solution, which unfortunately runs up
against the text of the statute. Therefore, state parties should amend Article 19 so that,
in the context of peace negotiations, states with relevant jurisdiction can begin com-
plementary proceedings that are legislatively guaranteed to have light or suspended
sentences or that come with the promise of an administrative pardon. The advantage
of this system is that it imposes a legal process while still letting a state give the crim-
inals what they most desire – the ability to avoid a long jail term – and thus a bigger
incentive to cease hostilities.

Though no approach can fully remedy human right violations and crimes of
mass atrocity there is also a strong argument that most African countries would be
better relying on truth and amnesty and basing prosecutions on deterrence rather than
retribution. This is more consistent with the African concept of Ubuntu.46 The Lord’s
Resistance Army in Uganda had a membership that was primarily child soldiers who
were abducted and forced into conscription. It is very doubtful if prosecution of child
soldiers would serve any interest to peace or justice. The amnesties granted to the
child soldiers in Uganda have been seen by their families as a means of encouraging
them home and it is believed that amnesties are compatible with the Alcholi commu-
nity’s existing traditional system of justice and dispute resolution.47

Conclusion
Too often the ICTR and ICC have operated as inward, rather than outward, looking
institutions, more concerned with getting legal results than answering the needs of
victims of violence. The overarching challenge for international justice institutions is
not only legal – conducting fair and effective investigations and prosecutions – but
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also political: convincing local populations that international justice is in their inter-
est. Overcoming this political challenge is paramount for the sustainable operation of
international justice institutions in the Great Lakes and for delivering genuine hope
to those most affected by mass atrocity.48

Conducting criminal trials of even some of the persons suspected and accused
of such serious offences can express the resolve to develop and sustain an operative
law. It can function to end that culture of impunity and to convey forcefully the mes-
sage that these acts are impermissible and that those who commit them are liable to
prosecution and punishment. If the ‘no impunity’ message can be conveyed convinc-
ingly, it can contribute to a sense of security and confidence. Persons who might have
considered performing or directing similar brutal violence may be deterred from
doing so when they see that such actions can prosecute and can lead to harsh punish-
ment. In this way, criminal trials may serve the interests of deterrence and function to
prevent future abuses. However in Rwanda and Uganda it has been demonstrated that
international criminal courts and tribunals have had limited contribution to creating
peace, and it would appear the ICC is more focused on establishing itself in and to
the global community before it concerns itself with peace building. In theory, justice
is an essential component to rebuilding a society. However, in practice it has lacked
the sensitivity, flexibility and contextuality to effect a peaceful transformation. In
societies torn apart by frenzied killing, rape, sexual enslavement, torture, child con-
scription it is difficult to fathom how any form of punishment could bring the perpe-
trators to justice. The ICC has learned a lesson from Uganda not to intervene impru-
dently, also it needs to learn that peace should come before retributive justice and
alternative methods of transitional justice should be implemented. The ICC is still in
its infancy and the conditions are ripe for such changes to take place.
Consequentially, through these amendments it will have a lasting positive impact on
post-conflict societies and be a force to considerably contribute to sustainable peace. 
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Abstract
This paper examines the evidence for human sacrifice in the ancient Near East,
through archaeological, iconographic and textual records, with some of the most
compelling material coming from the so-called ‘Royal Cemetery’ of the ancient site
of Ur. This is discussed in the light of scholarly bias in a topic that causes great con-
troversy and is often seen as horrific and barbaric in the modern western world. Such
views are too easily and too often applied to ancient cultures without proper justifi-
cation and resulting in interpretations based on unfounded assumptions.  Evidence for
human sacrifice is almost always disputed, it may be difficult to detect in all three
kinds of material, and it tends to require a firmer base and conviction than other inter-
pretations, with scholars either being reluctant to consider sacrifice an option or
indeed too eager to do so. If complete contexts are studied, however, it is possible in
some instances to suggest human sacrifice, whereas in other instances a different
interpretation may seem more appropriate, and in some cases it must simply be
admitted that we do not have enough material for an adequate interpretation. 

The royal body with its attendants, many or few, was laid in the tomb, and the
door was sealed and sacrifice was made in the little court before the entrance …
Round it fires were lit and a funeral feast was held, and libations to the dead were
poured.1

Such were the words of Sir Leonard Woolley, the excavator of the famous ancient
Mesopotamian city of Ur. There, among hundreds of tombs, he found 16 elaborate
‘royal’ tombs, all containing evidence of human sacrificial victims, with numbers as
high as over 70 human skeletons. Discoveries like this peak the imagination of schol-
ars and the general public alike, and in this paper I will examine the evidence specif-
ically for human sacrifice in the ancient Near East, that is, roughly modern-day Iraq
and Syria. It comes from the period spanning the Early Dynastic to the early Old
Babylonian period (that is c. 2900-1700 BCE). This article serves as a short review
of the scholarship on human sacrifice in the ancient Near East to date, discussing
problems, especially of modern assumptions concerning human sacrifice, and sug-
gesting possible solutions or approaches to the evidence. The ancient Near East con-
tains a rich source of material, and I here make use of three different types of evi-
dence to gain as full a picture as possible: archaeological, iconographic and textual.

Sacrifice,2 in particular human sacrifice, is often seen as a ‘barbaric’, horrible
and serious act in the modern Western world, and any interpretation that involves

HUMAN SACRIFICE IN THE ANCIENT NEAR EAST
LAERKE RECHT
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human sacrifice is only applied in the last instance – that is, only if the evidence can-
not meaningfully be explained in any other way. Even then the scholar will seek to
‘explain it away’ by referring to it as an act taking place rarely and in times of crisis,
and with victims that are considered ‘other’, for example prisoners of war. Personal
attitudes towards sacrifice thus easily lead to scholarly bias (which influences the
interpretation and reports of archaeologists) – either with an inclination to overstate
the case or a disbelief that such gruesome acts could have been done by their
favourite culture. As is no surprise, this can cause great problems in terms of the
accepted limits of interpretation - as Alberto Ravinell Whitney Green, writing about
human sacrifice, puts it:

In itself, it is of no importance that a given ritual should appear “unethical,”
“revolting” or “barbaric” to a given scholar; opinion and science are two differ-
ent things … it is when the scholar proceeds to argue that, because a ceremony or
ritual is revolting (to him), it ought, therefore, to be explained away as the relic of
an even more barbarous age, or rejected as an interpolation of “popular” origin,
that one finds oneself involved in all sorts of errors of fact.3

Curiously, Green does not give an example or explain how the opposite may be the
case; how evidence might be sensationalised and exaggerated for whatever purposes
by an excavator or scholar. However, even in such cases, the tendency is to see human
sacrifice as barbaric or primitive. No doubt this is the attitude taken in most societies
today, but without proper understanding of the context and purposes (which, even
with the best evidence, are not well understood) such value judgements are inappro-
priate and not conducive to further insights into this evocative custom. With this in
mind, what follows is a discussion of some of the evidence and its problems pertain-
ing to human sacrifice in the ancient Near East.

The prime archeological example of human sacrifice in the ancient Near East
is the Early Dynastic ‘Royal Cemetery’ at Ur. Dug in the early twentieth century by
Leonard Woolley, this cemetery contains at least 16 ‘royal’ graves and ‘death pits’
with human sacrificial victims.4 For example, PG 789, supposedly the tomb of King
Abargi, contained a total of 63 human bodies in the stone chamber ‘pit’, including six
bodies on the ramp, identified as soldiers because of their equipment of copper spears
and copper helmets. Two wooden wagons were each drawn by three cattle, with more
human bodies found at their back and heads – hence called ‘drivers’ and ‘grooms’.
The end wall of the pit contained nine bodies, apparently of women (whether  iden-
tified as such from skeletal analysis or their outfits of precious material is unclear).
In between these and the other bodies were strewn the bodies of more men and
women, and down the middle of the chamber was a mass of animal bones.5 The other
graves with human victims include similarly large numbers, though some appear to
have had only a few ‘servants’ taken with them.
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Woolley reconstructs a scenario in which the main occupant of the grave is
first buried, and then:

[D]own the sloping passage comes a procession of people, the members of the
court, soldiers, men-servants, and women, the latter in all their finery of brightly
coloured garments and head-dresses of lapis lazuli and silver and gold, and with
them musicians bearing harps or lyres, cymbals, and sistra; they take up their
position in the farther part of the pit and then there are driven or backed down the
slope the chariots drawn by oxen or by asses, the drivers in the cars, the grooms
holding the heads of the draught animals, and these too are marshalled in the pit.
Each man and woman brought a little cup of clay or stone or metal, the only
equipment required for the rite that was to follow. Some kind of service there must
have been at the bottom of the shaft, at least it is evident that the musicians played
up to the last, and then each drank from the cup; either they brought the potion
with them or they found it prepared for them on the spot – in PG/1237 there was
in the middle of the pit a great copper pot into which they could have dipped –
and they composed themselves for death. Then some one came down and killed
the animals and perhaps arranged the drugged bodies, and when that was done
earth was flung from above on to them, and the filling-in of the grave-shaft was
begun.6

Although this may seem fanciful, it is largely based on the evidence – what cannot be
known for certain is how these many people died. The poison theory cannot be
proved, but Woolley’s interpretation was rightly based on the evidence as he knew it,
with a total lack of any signs of violence, as well as a generally neat arrangement of
the bodies (though, as Woolley notes, this may have been done post-mortem).
However, very recent and interesting studies on two of the crushed skulls (a woman
and a man) from the royal tombs tell a different story, both skulls having holes in
them, perhaps made by a pike.7 This would reveal a more violent scenario, but per-
haps not changing the underlying belief-system where the ‘victims’ go to their death
willingly, or at least knowingly. The identity of the main occupant has also been ques-
tioned. Woolley called these tombs ‘royal’, and used several inscriptions on seals
found in the tombs as support.8 This evidence has been disputed by some,9 but quite
convincing evidence in support of Woolley’s identification of the tombs as royal is
provided by Julian Reade.10 However, the exact identity of the occupants of the tomb
is perhaps not very relevant – the fact remains that they were all extremely rich in
their offerings, both in terms of quantity and quality, and as such are likely to be occu-
pied by highly elite members of the society. Woolley’s interpretation sees all the
material found in the graves as provisions for the afterlife of the main occupant, sup-
posedly enabling them to continue the same kind of lifestyle as before. 

Other interpretations relate the ritual to fertility and the ‘Sacred Marriage’,
with the main occupant being a priest or priestess and the rest being sacrificed to

JPR2009Body.Laerke.images_JPRfinal  22/06/2010  11:51  Page 3



171

ensure the fertility of the land.11 Woolley’s own main objection to this is that such a
ritual should have taken place every year, yet there are only 16 ‘royal’ tombs, which
naturally leaves many blank years. More importantly, there are no indications that
these are anything but tombs. At the ancient site of Kish, a similar custom may be
indicated by four chariot burials, where bovids with evidence of vehicles were found
with several human skeletons.12 Unfortunately, the circumstances of the excavation
do not allow thorough analysis of the material, and therefore the human sacrificial
element remains uncertain. The tradition of human sacrifice appears to have contin-
ued at Ur into the Ur III period, as shown by the evidence from the Mausoleum of
King Shulgi and Amar-sin, where one tomb chamber belonged to the king, and anoth-
er contained a number of human skeletons, interpreted as sacrificial victims.13

Further evidence comes from Syria in the north, from the site of Tell umm el-
Marra, where human bones were found with equid and canine bones in separate tomb
‘installations’. These installations were clearly not actual burial grounds in the same
manner as the other tombs, but rather some sort of cultic installations related to the
tomb complex as a whole. Human remains were discovered in Installations A, B and
D, all from infants, along with equid skeletons, and in the case of Installation B, three
puppies, and a spouted jar and equid skull, the latter two placed in a gap at the top of
the western wall. Installation D also contained a spouted jar.14 These remains appear
to represent quite a different custom than those found at Ur. In both places, the offer-
ings and sacrifices are mostly spatially separated from the main burial: at Ur with the
sacrifices in the dromos or separate, though linked, ‘pits’ (although in some cases
there are also human victims with what is considered the ‘main’ burial); and at Tell
umm el-Marra with structures so separate that it cannot always be determined which
tomb they belonged to (or if they only belonged to one tomb). However, several fea-
tures of the Tell umm el-Marra evidence suggests a cultic custom not related to pro-
visions for the afterlife: the benches (not placed in the tomb for the use of the
deceased), the special attention paid to the equid skulls, the spouted jars (and gener-
al absence of other offerings), and the emphasis on youth in the form of puppies and
infants. It is difficult to reconstruct the ritual represented by these remains, and espe-
cially how equids (in particular skulls), puppies and infants all serve a role in a sin-
gle ritual. In Hittite custom, dogs, and especially puppies, could serve a purificatory
purpose, as well as being related to the underworld15 – a Hurrian so-called abi pit at
Tell Mozan, interpreted as an ‘underworld channel’, contained many skeletal remains
from puppies.16 Certainly, both of these roles (purificatory and chthonic) would make
sense at a funeral, and perhaps the youth of the infants had a similar purpose,
although this is nowhere attested (see however, below, for more suggestions of pos-
sible human sacrifice involving infants and young children). No signs of repeated
entry or use is mentioned in the reports, so the installations appear to be related to sin-
gle events, probably each associated with one of the burials. 
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An association of dogs, equids and perhaps humans with purification may also
contribute to the understanding of several deposits in Areas FS and SS at the Syrian
site of Tell Brak (ancient Nagar),17 also in the north, from the Akkadian period (late
third millennium). At least seven deposits were found, interpreted as relating to a
‘closing ritual’ of what is believed to be a temple and its subsidiary buildings, and
some of these included human bones, “c. 1 m north of the doorway of Room 2, rest-
ed a second donkey skeleton accompanied by a scatter of human bones representing
parts of dismembered corpses” and “Above the floor of Room 20 was the usual layer
of bricky debris on which lay three partly dismembered human skeletons, accompa-
nied by a number of broken pots … Similar fragmentary skeletons together with iso-
lated skulls were found in Courtyard 5, and a single skull was found in association
with Room 30 in the Area SS complex”.18 There seems once again to be an empha-
sis on skulls, but in this case not on youth, as none of the remains are reported as
being infants or puppies. Significantly, the human remains have been deliberately dis-
membered, lending support to the interpretation of the evidence as ritual killing. The
excavators avoid using the vocabulary of human sacrifice, instead noting that “Like
the donkeys the human skeletons represent some ritual act associated with the closure
of the building, though if the abandonment of the complex was the result of human
action, their presence might also be seen as an act of revenge on the people who had
brought this about.”.19 It is difficult to see a motivation of revenge, however, when
the human remains are found in deposits with animal bones, though it is quite possi-
ble that it was preferable to sacrifice humans that are enemies rather than part of the
group. This depends on the importance attributed to the ritual, and the requirement of
the sacrifices – not all animals are equally suitable for sacrifice, and the same may
have been the case for humans.

In terms of the archaeological evidence, human sacrifice can be very difficult
to detect, and may at times be indistinguishable from other practices. Such is for
example the case with numerous finds of skeletons of infants and children near and
under temple walls and in chapels, at the northern sites of Nuzi, Tepe Gawra, Chagar
Bazar and Tell Brak.20 There is great disagreement about how to interpret these finds
– Ellis does not consider the evidence from these sites strong enough to indicate
human sacrifice,21 while Green believes that the “only reasonable way” of explaining
the location of these burials (as opposed to other burials at the same sites) and their
association with altars and other votive offerings is that they “could signify some rit-
ual involving a special type of burial, or a sacrificial rite which involves the killing
of infants”.22 Essentially, the problem is that unless the human victims are treated in
a way that leaves a trace in the archaeological record, for example being tied in a way
that would be obvious in the remains, cut up or beheaded (which would also only
show a violent death, not in itself a sacrificial death), the difference between a ‘nat-
ural’ death and one by sacrifice is not detectable. Thus, other circumstances may be
taken into account – for example location and related finds. The above examples have
attracted attention as possible cases of sacrifice precisely because of their strange
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locations, often related to religious structures, and their general lack of the usual
grave goods. These features are indeed very suggestive, but inconclusive.

The method of attempting to identify human sacrifice by analogy with animal
sacrifice is fraught with difficulties. For example, in sepulchral contexts, the burial is
usually made for humans, which means that animal bones can be considered intrusive
or secondary – in contrast, human bones are, of course, generally thought to be the
remains of the deceased for whom the interment was made. The main reason for the
Ur sacrifices to be considered as such is the sheer number of individuals found in the
same place, the differentiation in grave goods from other inhabitants of the tomb, and
their location in the tomb. Once this is identified in one tomb, parallels can be made
to those with fewer inhabitants. This is, however, rarely done for any other sites.

There is no unambiguous iconographic evidence of human sacrifice.
However, the lack of one type of evidence does not necessarily exclude its existence.
There are in fact no known or certain depictions of burials, let alone of sacrifice in
connection with burials. And, considering human sacrifice is only known archaeo-
logically with any certainty from burials, it should be no surprise that images of
human sacrifice are rare or difficult to recognise. 

A reoccurring scene on seals shows a male figure raising one arm as if to
strike, and holding a weapon in the other, while trampling on or holding down a
human figure, itself usually on one knee and sometimes lifting an arm in defence23

(two examples are shown in figures 1 and 2). The scene often takes place within a
religious setting, in front of one or several deities, and at times with other elements
pointing to ritual, such as a figure with a ‘sprinkler’ and ‘bucket’, perhaps related to
libation. The issue of whether or not this is a representation of the ritual killing of a
human being has hinged on the identity of the figure striking the victim – he is seen
as either a god, a priest or a king. However, as Green points out, the scenes should be
seen as a whole, not disregarding the rest of the context.24 Other elements such as the
priest with ‘sprinkler’, as well as the setting, often in front of a deity and/or possible
temple structure, do suggest a religious content of the scenes. Green concludes that
these scenes do in fact depict the ritual killing of human beings. Such an interpreta-
tion is possible, but some minor problems may be noted. Although explicit scenes of
the ritual killing of animals are rare, comparison with such, and with those thought to
refer at some level to animal sacrifice, does not reveal any similarity between animal
and human ‘victims’. A figure like the striking one does not occur with animals, nor
do animals appear in corresponding defensive and submissive postures. It may of
course be that the human killing depicted was a considerably different practice or rit-
ual with no animal equivalent, and thus shown in a significantly different manner.
The new studies on the skulls from Ur may actually provide some support, since they
indicate that the human victims were killed by the strike of a sharp instrument to the
head.25

A different interpretation of these scenes may be suggested which relates to
disease and destiny. In several cases, the god Nergal is shown. Nergal is primarily
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associated with the underworld, but also with fever, plague and war. Another scene
with Nergal, a lion-demon and a human ‘victim’ show “the punishment of a sinner, a
graphic rendering of seizure by disease”26 – a similar interpretation may apply to the
above scenes, as representations of a fever or the plague, at least those where Nergal
is present. The man with the sprinkler and bucket may in this case be part of a heal-
ing ritual, and the ‘striking’ of the human victim would thus have a purely symbolic
meaning, as being ‘struck’ by disease.

There is little evidence for human sacrifice in the textual material, and, as
might be expected, the possible examples are disputed. The only occasion of human
sacrifice which might be recorded is that of burials; Sumerian fragments, dated to the
late third millennium, of the Epic of Gilgamesh narrate Gilgamesh’s arrival in the
netherworld with all his offerings and grave goods, the contents of which are closely
mirrored in the ‘royal’ tombs of Ur,

His beloved wife, his beloved son, the ... wife, his
beloved concubine, his musician, his beloved entertainer,
his beloved chief valet, his beloved ... , his beloved
household, the palace attendants, his beloved caretaker,
in his(?) purified place (tomb?) within Uruk, he
laid them down with him. Gilgamesh, the son of Ninsun,
weighed out their offerings ... , gifts ... , and presents ...
at the place of libations ... poured out beer.27

This is, of course, an epic, largely a work of fiction, and even if there was a histori-
cal ruler by the name of Gilgamesh, we cannot know how much can be used for
reconstruction of history, society and customs. However, the tombs at Ur prove that
such burials did take place, and here the archaeological evidence is certainly stronger
than the textual evidence, because of the mythical nature of the epic.

A similar though less extravagant text comes from the Ur III period at
Girsu/Telloh, which is a list, apparently of offerings at the funeral of Ninenise, the
wife of Urtarsirsira: 

I.
1. 1 woman’s garment (of the wool from) barley-eating sheep,
2. 1 long nig2-lam2-garment,
3. 1 boxwood bed with thin legs,
4. 1 chair, being open(-work?), of boxwood,
5. 1 sledge (of threshing-sledge type) of boxwood,
II.
1. 1 team female kunga2-equids,
2. 1 bronze hand-mirror,
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3. 1 ... of bronze,
4. 1 Akkadian copper luxury(?) container,
5. 1 copper ... luxury(?) item,
6. 1 small bun2-di-bowl,
III.
1. (these things) are the ensi2’s.
2. 1 slave girl,
3. 1 pot perfumed oil,
4. 1 pot ghee,
5. 1 ... -garment,
6. 1 ... -garment,
7. 1 bar-dul5-garment that ties at the neck,
8. 1 bar-dul5-garment, a spreading thing,
IV.
1. 1 linen ... ,
2. 1 woman’s woolen headband,
3. 1 gold choker,
4. 6 carnelian um-dur-necklaces,
5. 2 gold um-dur-necklaces,
6. 2 gold zi-um-necklaces,
V.
1. 1 gold container that “goes at the hand”,
2. 4 “purified silver” containers that “go at the hand”,
3. 1 large bun2-di-bowl,
4. 1 perfume-jar of algames-stone ... ,
VI.
1. 1 (wooden) board and small wood scales,
2. 1 pair of combs of boxwood,
3. 10 boxwood spindles,
4. 1 bowl of boxwood
5. 1 foot-stool of oak
6. 3 ban2 ground ...
VII.
1. 2 ul un-ground ...
2. 1 bucket for ... ,
3. (these things) are Baragnamtara’s.
VIII.
1. When Urtarsirsira,
2. the son (of Lugalanda),
3-5. was burying his wife Ninenise,
6. Lugalanda,
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7. the ensi2
8. of Lagas
9. allotted (these objects) to him. 5(th year).28

The text is not without problems, however. As Cohen writes, the word that is trans-
lated here as ‘to bury’ (the word is tum2) is by others translated as ‘to carry’, with the
sense in this context of ‘to marry’.29 That these are so easily exchanged is a testament
to the similarity of the rituals of death and marriage (both perhaps understood as a
type of rite of passage), but in the context of human sacrifice, there is a serious dif-
ference between the two translations. The ‘slave girl’ is in one case likely to have
been put in the grave with her mistress, while in the other she would serve her mis-
tress in life. Cohen believes that even if the translation as ‘bury’ is correct, the girl
may have served the husband, and thus stayed alive, rather than ‘serving’ the wife.30

However, if the rest of the list is a record of offerings for the tomb of the wife, it
would seem odd that this one ‘item’ should be for a different purpose.

In conclusion, especially archaeological evidence from the ancient Near East
makes it clear that human sacrifice did take place. Iconographic and textual evidence
is subject to more speculation, but points in the same direction. Of course, that is not
to say that it was a frequent practice, as even the 16 ‘royal’ tombs of Ur are merely a
fraction of hundreds of tombs excavated at the site, and the quite scattered evidence
outlined here spans not only a large geographical area, but also a time-span of about
1200 years. The great diversity in ritual that appears from this evidence may be
accounted for in this manner, but even within smaller contexts, a large variety is sug-
gested – as Woolley puts it:

The complexity of form and ritual found in all the sixteen ‘royal’ tombs were such
that no single explanation of what we found carries complete conviction. It is all
to a greater or lesser degree speculative.31

Human sacrifice is a subject that evokes strong opinions and emotions in many peo-
ple, including the scholars working with the material, and this tends to colour inter-
pretations and the approach to the material. As such, human sacrifice, in order to be
a possible interpretation, often needs stronger evidence than others, and is only
referred to as a last case scenario, so to speak. This is partly to do with the difficul-
ties of recognising it, but also to some extent to the reluctance to accept such a prac-
tice. With this, it should be kept in mind that modern and ancient perception may vary
significantly, and the ancient people of the Near East may not have understood
human, or indeed animal, sacrifice as a violent, repulsive act.

In the archaeological record, human sacrifice may be posited through analysis
of the skeletal remains and their context. Context is also of utmost importance in both
iconography and texts. Even animal sacrifice in these sources is rarely a matter of
clear images or descriptions of animals being killed for a deity; it has to be inferred

JPR2009Body.Laerke.images_JPRfinal  22/06/2010  11:51  Page 9



177

from the context. For that reason, it would be senseless to expect such evidence for
human sacrifice. The crucial element is perhaps to try not to treat the evidence any
differently simply because humans are involved, but to approach it in the same man-
ner as any other evidence, and seek for the most likely explanation with what is avail-
able. This can sometimes mean a conclusion that suggests sacrifice, other times that
other explanations fit the evidence better, for example violence, disease, accident or
metaphor/myth, and yet other times where the evidence is simply not good enough to
warrant any sustainable conclusions at all. All such options must be admitted.

Of course, any talk of basing interpretation solely on the evidence may sug-
gest the illusion that there is such a thing as ‘base facts’ of material. However, all
presentation is representation, and there are many different ways of encountering the
‘evidence’. The material from the Ur cemetery, we can read about in the many
reports, look at in museum displays, possibly even touch, and at best visit the ancient
site. Archaeological reports, however, always go through the hands and mind of the
excavator and/or whoever is commissioned to write them. They are their representa-
tion of facts, but such facts are always filtered, through description, choice of words,
choice of what to include and exclude and so on. Even the excavator, while digging,
does not have such a thing as ‘direct access’, he or she is always provided with a cer-
tain representation of ‘facts’, with which he or she can only try as best he or she can
to reconstruct an image of the past. It will, however, always be a reconstruction, and
these many layers and possibilities of representation should always be kept in mind
when analysing and interpreting any facet of the past.

Figure 1: Drawing of seal impression from Mari, dated c. 1700 BCE.
Drawing by Katarzyna Zeman-Wisnieska, after Dominique Collon,
Near Eastern seals (London: British Museum, 1990), 25.
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Figure 2: Drawing of seal impression in Yale Newell Collection, dated
to the Old Babylonian period. Drawing by Katarzyna Zeman-
Wisniewska, after Briggs Buchanan, Early Near Eastern seals
(London: Yale UP, 1981), no. 906.

NOTES

1 Leonard Woolley, Ur ‘of the Chaldees’ (London: Herbert Press, 1982), 85.
2 The word ‘sacrifice’ itself is not an unproblematic term, and has been understood in

many different ways, with studies by eminent scholars such as Sir James Frazer, 
Edward B. Tylor, William Robertson Smith, Émile Durkheim, René Girard and 
Jonathan Z. Smith. They emphasise different functions and intentions behind sacri
fice, for example seeing sacrifice as a gift, as atonement, mediation, a way of creat
ing communal bonds, a legitimisation of meat-eating and as a scapegoat mechanism,
to name but a few. I here use ‘sacrifice’ in a broad sense with no assumptions or ref
erence to the function or intentions behind the act, defining human sacrifice as the 
symbolic or actual giving of a human being to one or several supernatural beings, in
such a manner that that human being is killed for the purpose.

3 Alberto Ravinell Green, The role of human sacrifice in the ancient Near East

(Missoula, Montatna: Scholars Press, 1975), 189.
4 There are many publications on the ‘Royal Cemetery’ at Ur, the most elaborate and
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