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when I first wrote the foreword for this journal last year, I highlighted the great breadth of

areas covered by the articles that appeared. I was looking forward very much to seeing

what was in store for us in this, the 8th volume of the Trinity College dublin Journal of

Postgraduate research, and I certainly was not disappointed! In these pages you will find

fascinating discussions of matters relating to dolphins, intercultural art, personality disor-

ders, dispute resolution, Jewish identity, pornography, censorship and abolitionism, mobile

networks and the politics and history of Spain and Iraq: a veritable Smörgåsbord of inno-

vative postgraduate offerings! I hope you will enjoy reading them as much as I have. 

Since last year, the economic well-being of the country has deteriorated far more rapidly

than any of us could have contemplated. In Volume 7, I highlighted the importance of cel-

ebrating the early work of a new generation of researchers. Now in these difficult times,

this is more important than ever to encourage original research and innovation. we are

depending on the creative minds of our students, both undergraduate and postgraduate, to

help lead the way to recovery and future success. 

My thanks go to dr. darryl Jones and Prof. Cecily Begley for serving with me on the edi-

torial advisory board. Special thanks go to ronan Hodson, president of the Graduate

Students Union, and to Alexandra Murphy, the vice president, for their enthusiasm and sup-

port of this project, and for all the other excellent work they do to support graduate students

in College. Finally, major kudos must be heaped on this year’s editor, Kirsten Bratke, who

has run the most organized and scientific review process I have had the pleasure to expe-

rience. Her contribution and the high standard she set have been central to ensuring that the

JPr this year is of very high quality. It is clear from the high bar set that the JPr is going

from strength to strength and I cannot wait to see what next year’s volume will bring!

Finally, as always, sincere thanks are due to the Trinity Alumni Annual Fund for their gen-

erous support. 

Prof. Carol A. o'Sullivan

dean of Graduate Studies

June 2009

Foreword
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I am delighted to present Volume 8 of the Trinity college Dublin Journal of Postgraduate

research. This journal has become an established part of the TcD academic output and this

year’s edition is no less of a multidisciplinary showcase of the college’s research talent than pre-

vious volumes.

eleven excellent articles written by postgraduate students from seven departments in two facul-

ties show how the four main research themes identified by the college’s Strategic Plan 2003-

2008 are being pursued:

Niaz Morshed chowdhury and antonis Vatousios, in their computer science papers on network

routing and optical sensors, respectively, go some way to “meeting the challenges of the

Information Society.” Jillian Sanderson’s research on the personality disorders found in sex

offenders is involved in “establishing and applying new knowledge in health sciences and health

management.” Marcus Tan and Tina Kinsella are “contributing to a deeper appreciation of cul-

ture and the creative arts in Ireland and the world” with their articles on an intercultural theatre

production and the impact of technology on pornography, respectively, dealing with recent or

current events, while ruth Sastre Sánchez, Natalie Wynn and Sarah crider arndt are presenting

research on historical cultural aspects: victimhood and impunity during the Spanish civil War,

the formation of a Jewish identity through two conflicting philosophies and the political events

that aided abolition of slavery in the US. andrew Jackson, highlighting the problem of cetacean

bycatch in the atlantic; Susan Power investigating the spending of money from the Development

fund for Iraq; Gordon Wade recommending the increased use of alternative dispute resolution in

the Irish court system - these authors are “helping to develop public social policy and to under-

stand the dynamics of globalisation.” In our invited paper, Jason Mcelligott  introduces the Long

room Hub, Trinity’s interdisciplinary arts and humanities research institute, of which he is act-

ing executive director.

as well as the authors, however, many other people have helped to publish this volume. I would

like to thank the Dean of Graduate Studies, Professor carol O’Sullivan, and her advisory com-

mittee, for reading the papers chosen for publication and picking the top three. Sincere thanks are

also due to the dedicated students making up the editorial review and selection committee, who

volunteered to give their time to this journal and provided invaluable feedback on all submitted

articles. ronan Hodson, as the president of the Graduate Students’ Union (GSU) has managed

the production and launch of this journal very professionally and I would like to thank him for

that. additionally, he and alexandra Murphy, the vice president of the GSU deserve thanks for

the proofreading they managed to carry out, despite their busy schedules.

Kirsten Bratke

editor

June 2009

Preface
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InVITED PAPER:

THE TRInITy LOng ROOM HUb

JASOn MCELLIgOTT

Trinity College Dublin has a venerable reputation as a centre of international excel-

lence. In the Times Higher Education Supplement ranking of universities, it is count-

ed among the top 50 educational institutions in the world. It could be argued that the

arts and humanities are the jewel in Trinity’s crown as they build upon a four-hun-

dred year tradition of scholarship on campus, and they enjoy the highest internation-

al ranking of the faculties within College: 32nd in the world. 

The Trinity Long Room Hub is TCD’s arts and humanities research institute.

There are currently around 150 academics working within the arts and humanities at

Trinity College. There are currently slightly more than 700 postgraduates and almost

two dozen post-doctoral researchers within the broadly defined field of arts and

humanities. These students have come to TCD from all over Ireland, the EU, and the

wider world. They have been attracted to Trinity because of its unique combination

of committed academic mentors, a vibrant post-graduate community, the first-class

resources of the Library, and the enviable location of the College right at the heart of

a dynamic European city. Researchers at Trinity are encouraged (and expected) to

engage in high-level debate, discussion, and critical thinking. This proud tradition of

rational, liberal thought has made a significant contribution to the intellectual, social,

cultural, and economic fabric of Irish society. Indeed, it seems clear Ireland will need

more and more highly-trained, critical thinkers if it is successfully to navigate the cul-

tural, political and economic challenges of the next ten to twenty years. 

The Trinity Long Room Hub encompasses the Library, six academic

Schools (Drama, Film and Music; English; Histories and Humanities; Languages,

Literatures and Cultural Studies; Ecumenics; and Religions and Theology), the

Centre for Language and Communication Studies within the School of Linguistic,

Speech and Communication Sciences, as well as the Department of Philosophy,

which is contained within the School of Social Sciences and Philosophy. The Trinity

Long Room Hub was established in October 2007 following the award of almost €11

million by the Higher Education Authority under the PRTLI IV Programme. The Hub

(to use the colloquial term by which it is widely known across College) is headed by

Professor Poul Holm, formerly Rector of Roskilde University in Denmark. 

We seek to encourage and foster innovative interdisciplinary research across

the entire spectrum of the arts and humanities at Trinity. We have a particular inter-

est in stimulating research that will unlock the treasures of the College’s incompara-

ble Library, and in encouraging the application of new technologies to arts and

humanities research. We aim to ensure that Trinity becomes a ‘world reference point’

for the arts and humanities, a term which is usually taken to mean that one’s institu-
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tion is ranked by the Times Higher Education Supplement as being within the top

twenty in the world.

The Trinity Long Room Hub operates an exhaustive, and sometimes

exhausting, programme of events. In the six months between 1 October 2008 and 31

March 2009 we funded (either wholly or in part), enabled or facilitated over 60 lec-

tures, talks and presentations, and funded or facilitated 28 workshops, conferences or

symposia. Our regular ‘Methods Seminar’ is designed to showcase both the opportu-

nities and problems associated with the application of new technologies to arts and

humanities research. At the time of writing, our last ‘Methods Seminar’ was April

2009’s talk by Dr Dirk Van Hulle of Antwerp on the manuscripts of the Trinity alum-

nus and nobel-prize winner, Samuel beckett. Dr Van Hulle’s lively talk introduced

us to the complex pre-history of beckett’s texts and the possibilities afforded by elec-

tronic media for displaying the layers of composition and meaning within beckett’s

writings. This research will have important implications for future editions of

beckett’s works. The ‘Hub Lectures’ consist of one-off presentations by prominent

international scholars. In January 2009, for example, Professor nigel Smith of

Princeton University gave a very well-received talk entitled ‘Radicalism, Royalism

and the Literary Canon,’ and in April Professor Laurence Weschler of new york

filled the PACCAR Theatre in the Science gallery with a lecture entitled ‘Convergent

Contagions’: an examination of the ways in which ideas and images have jumped

across disciplines and generations throughout recorded history. 

Every six months the Trinity Long Room Hub stages a large public event

known as the Lewis glucksman Memorial Symposium. This event commemorates a

generous patron of the arts and humanities, and is designed to provide a forum for

academics to reach out to the general public. The most recent event, ‘napoleon,

Empire and Europe’ was held on the 18th of June (the anniversary both of the battle

of Waterloo in 1815 and Charles de gaulle’s rousing radio broadcast of 1940 from

London to occupied France). It brought together three experts on napoleon and his

legacy, and provided much food for thought about the varying concepts of Europe

throughout history, the role of violence in politics, and the manufacture – dare one

say ‘fabrication’? – of historical memory. The large audience was particularly

intrigued by an examination of this great Frenchman in Dublin; an Anglophone city

which was the birthplace of napoleon’s nemesis the Duke of Wellington, but which

has had, to say the least, a fraught relationship with britain and concepts of

britishness.

The Trinity Long Room Hub also sponsors the regular ‘Taboos Seminar,’ a

relaxed, informal gathering where post-graduates, post-docs and academic staff from

across College meet to hear two or three short presentations of between ten and fif-

teen minutes each. This seminar highlights the depth and breadth of research at

Trinity, promotes interdisciplinary dialogue and exchange, and provides opportuni-

ties for junior and established researchers to engage in intellectual discussion. The

remit of the seminar is interpreted broadly; it encompasses moral, cultural, literary,
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psychological, ideological, artistic, gender and disciplinary taboos. In February 2009,

for example, Michael O’Loughlin from the School of English spoke to a packed gath-

ering about ‘Literary Taboos: The Politics of Literary Reputation,’ and doctoral stu-

dent Sarah Crider Arndt addressed the topic of ‘Historical Taboos: On Liking the

british in Ireland.’ The May meeting of this seminar heard talks by members of staff

from the School of Occupational Therapy and the School of Psychology.

For each of the past three years, the Trinity Long Room Hub has operated a

competitive Research Initiative Funding (RIF) Scheme. The RIF Scheme allows eli-

gible academic staff and post-docs to apply for up to €10,000 to support an individ-

ual or collaborative research project in the arts and humanities. The grants can be

awarded to further a research project, facilitate the organisation of a conference or

workshop, enable a network of scholars to meet and exchange knowledge, or provide

the initial seed-funding for a larger research initiative. Applications which facilitate

innovative, non-standard collaborations between scholars or utilise new technologies

in arts and humanities research have tended to be particularly successful. In June

2008, twenty-three awards totalling almost €70,000 were made under the RIF

Scheme. At the time of writing, the closing date for the 2009 RIF Scheme is immi-

nent, and we expect to award a similar sum of money to a range of projects across the

constituent departments and schools of the Faculty of Arts, Humanities and Social

Sciences.

The Trinity Long Room Hub is currently home to five post-doctoral

Fellows. Dr Johanna Archbold works on the historic relationships between Trinity

College and a number of cultural institutions in Dublin, such as the national Library,

the national Museum, the national Museum, and the Chester beatty Library. Her

research is also designed to suggest possible avenues for future collaborations

between Trinity and these institutions. Dr Anne Markey is interested in early Irish fic-

tion, and has recently published a collection of The Short Stories of Patrick Pearse.

Dr Kathryn Piquette works on ancient greek papyri, and Dr Amanda Kelly is an

expert on ancient Roman popular culture. Dr Charles Travis is completing a digital

literary atlas of modern Ireland using gIS technology.

The Hub also administers the innovative, multidisciplinary PhD programme

entitled Texts, Contexts, Cultures. This programme focuses on the text as a material

object and is delivered in conjunction with our colleagues at nUI galway and

University College Cork. Each of the three institutions host a number of doctoral can-

didates, and the 12 students registered at TCD are studying topics as diverse as the

great Plague of London in 1665; the culture of the intellectual salon in eighteenth

century Dublin, London and Paris; and the phenomenon of apocalyptical millenari-

anism in modern America. Texts, Contexts, Cultures is a structured, four-year path to

the completion of a doctorate. It allows students to tap into a range of knowledge and

skills across the three universities: it represents the future of Ph.D. research in

Ireland.

In mid-June 2009 work began on the purpose-built Trinity Long Room Hub
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building in Fellows’ Square. It should be completed by the end of March 2010. This

striking, four-storey, granite-clad building has been designed by the award-winning

architects niall McCullough and Valerie Mulvin. The ground floor will house the

Hub staff and a team of IT specialists who will digitise some of the treasures of

Trinity’s great manuscripts collection; this ‘digitisation suite’ is a vital component of

the plan to open the Library holdings to the world. The first floor will provide a sem-

inar room with state-of-the-art video-conferencing facilities, which will be used for

meetings with national and international partners, thus limiting the necessity of trav-

el while maximising collaboration. Our 70-seat lecture theatre will be heavily used

for lectures, conferences, symposia and colloquia. The architects have also provided

first-class research facilities on the second and third floors for 36 post-doctoral stu-

dents, as well as offices for up to 10 visiting research fellows. These fellowships will

be awarded for a period of between 1 and 10 months to scholars of international

renown. Fellows will be encouraged to interact formally (through workshops and

seminars) and informally with the post-doctoral students with desks in the building,

as well as the wider post-doctoral community. The striking ‘Ideas Space’ on the sec-

ond floor will facilitate this interaction, and constitute one of the most convivial

places to meet on campus.

These are difficult times for universities in Ireland, and things may get much

worse before they get better. yet, the Hub has ambitious plans for arts and humani-

ties research at Trinity. We strive to do as much as possible within the constraints of

our budget. We are always open to suggestions as to how we might improve both our

range of activities and the support we provide for researchers within the arts and

humanities. If you haven’t yet engaged with the Hub or been involved in any of its

activities, we would like to hear from you.
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Introduction

alternative dispute resolution (adr) is a hot topic right now. It can be embraced

like a new found love or cast down like a usurper of what value lawyers hold dear.

this value, it can be argued, is the culture of the courtroom. the adversarial litigation

process embracing ‘winner v. loser’. the russell Crowe striding out onto the floor of

the Colosseum ready to chop your head off. It is contended that Ireland has a mas-

sively pro-litigation culture. “our culture is increasingly blame-orientated, and liti-

gation only feeds this tendency.”2

adr represents a broad spectrum of structured processes, which are funda-

mental to any modern civil justice system in providing greater access to individual-

ized justice for all citizens.3 adr refers to a group of processes through which a dis-

pute can be resolved short of litigating. Many of these processes include the use of a

neutral individual such as a mediator or arbitrator who can assist disputing parties in

resolving their disagreements. adr increases the parties' opportunities to resolve dis-

putes prior to or during the use of formal administrative procedures and litigation

(which can be very costly and time-consuming). It typically is not intended to replace

the more traditional approaches and it can provide long term solutions. In contrast,

traditional dispute resolution procedures often impose a ‘solution’ handed down by a

third party, e.g. a judge, where neither party walks away satisfied, and the disputing

parties' conflict perpetuates. adr is very much consistent with the new age and in

particular contemporary economic dysfunctions. adr should not be seen as a sepa-

rate entity from the court-based arrangements for civil justice but rather should be

seen as an integral part of the entire system. It has been described as a “halfway house

between the certainty of the adversarial system and the flexibility of negotiation.”4

It is to this end that I will aim to discuss adr as a real viable alternative to

courtroom battles and one which both Irish judges and lawyers alike (barristers and

solicitors) would do well to consider embracing as a prerequisite skill-set for the con-

temporary legal advocate. to do this I will look to other Common law Jurisdictions

such as the united states and the united Kingdom of england and Wales to provide

a comparative analysis of how making adr par for the course can benefit all parties

IrIsh Courts and alternatIve dIspute resolutIon: 

Current Issues and Future possIbIlItIes For MedIatIon

Gordon Wade

The courts of this country should not be the places where resolution of dis-

putes begins. They should be the places where the disputes end after alter-

native methods of resolution have been considered and tried.1



13

involved, particularly in terms of thoroughly involving the judiciary in adr. the

most effective way to achieve this, it shall be contended, is to promote it clearly and

transparently. additionally, for clients to truly have their interests met in the resolu-

tion of their dispute, it is crucially important for contemporary Irish lawyers to be

adr savvy. In this regard I shall look to the concept of involving lawyers in the adr

process through the concept of co-mediation. We shall see that this boasts numerous

benefits for the third-party facilitator and lawyer alike. It must be noted that for the

purposes of this article, whilst I will be discussing the concept of alternative dispute

resolution, I shall be focusing solely on the process of mediation. the reason for this

is that, as several very esteemed writers have pointed out,5 the Irish Courts, through

decisions such as JJ Jennings Construction ltd v. o’leary and Midland

Construction,6 have shown respect for the arbitration process as an independent and

private method of dispute resolution and Ireland has been promoted abroad as having

progressive arbitration laws and a modern approach to arbitration.7

Mediation v Arbitration

Mediation, on the other hand, has not been so widely embraced. In Ireland it has not

yet met with market penetration but it is very consistent with contemporary econom-

ic dysfunctions. because arbitration can essentially be called ‘litigation without the

wings’, it is not that far derived from the courtroom setting. unscrupulous types see

going to trial (milking a case) as lucrative. While most lawyers feel comfortable

knowing their role in litigation and can easily apply litigation skills in arbitration,

they do not always know what to expect in mediation and therefore may not be able

to prepare themselves or their clients to participate effectively. Mediation has long

since been viewed as a weakness. by offering the opposing party to mediate you have

traditionally been seen as the weaker party who does not wish to wage war, therefore

perhaps indicating a flaw in your own case. but this is not the practical reality.

Mediation is absolutely the smart thing to do. In essence pretty much every form of

dispute is capable of being mediated. Wishing to preserve existing relationships,

wishing to reduce costs and time spent on the dispute and wishing to have complete

control over both the process and the outcome are no longer considered signs of

weakness.

What then is mediation? Mediation is a confidential process freely entered

into at a time and place of their choosing by the parties in dispute and at all times

remains under their control.8 unlike arbitration, it is non-binding, the role of the

mediator being impartial to facilitate agreement between the parties by creating an

atmosphere, through discussion and persuasion, of compromise in which the parties

agree to abandon rigid positions and reach a fair settlement, the terms of which may

then be drawn up by the mediator and signed by both sides. the flexibility and infor-

mality of the process help to achieve the creation of trust and, provided both parties

are keen to achieve a resolution, mediation can result in a ‘win-win situation’. It can

be availed of whether litigation has been commenced or not. In both instances, it can
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reduce the costs and difficulties associated (including publicity) with litigation and

help to preserve amicable relationships between parties, who may then work or do

business together in the future.9

ADR and the Irish Position

In 2004, the oireachtas introduced a novel concept into Irish law, media-

tion. the formalization of mediation in the modern Common law has a resonance

with the conciliation process in industrial disputes, which arose in the early 20th cen-

tury. For a considerable period of time, a variety of measures have been in place to

accustom Irish legal practitioners with the benefits of resolving disputes outside of

the courtroom. primarily this centred around the use of arbitration which has long

been availed of in this jurisdiction and which has received the imprimatur on several

occasions.10 Whilst this focus was undoubtedly legitimate and indeed important, this

meant that other forms of dispute resolution, such as mediation, were overlooked

even when the latter would perhaps be a more appropriate surgical tool. 

the Irish Courts are increasingly encouraging parties to a dispute to consid-

er adr where they think it is appropriate. however, there is currently no voluntary

mediation pilot operating in conjunction with any court or the Courts service. parties

may attempt mediation with private mediators. Furthermore, no information sessions

about adr are offered to or are available for disputants. a very high profile example

of where mediation has been successful is in Charlton v. Kenny,11 a dispute over land

ownership between neighbours. harding-Clark J encouraged both sides to explore the

possibility of mediation. the parties agreed to suspend legal proceedings and to

engage in a mediated intervention in an effort to resolve their dispute. the parties suc-

cessfully mediated the dispute after a 10-hour mediation process and arrived at a

mutually acceptable agreement. this case has been a significant catalyst for promot-

ing mediation in Ireland. a similarly high profile and insightful case-law example of

this would be the dubliners v. eMI records where Kelly J adjourned the case on

november 14th 2006 until november 26th 2006 unless the parties in the meantime

agreed to go to mediation. the parties mediated on november 15th and the case was

settled on november 17th.

Fundamental to the integration of adr into the Irish civil justice system has

been the ongoing endorsement and encouragement of, inter alia, mediation by the

Commercial Court in the high Court under the auspices of Mr. Justice peter Kelly.

pursuant to the rules of the superior Courts (Commercial proceedings) 2004,12 the

Commercial Court was established with the aim to expedite cases of a commercial

nature with a value of €1 million or more. these rules opine that the high Court

Judge, in the exercise of the jurisdictional powers conferred on him/her by the 2004

rules,
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the above rules clearly indicate that the judge does not have the inherent power to

direct the parties to make any attempt at adr. 

In the circumstances where the parties do decide to attempt adr, the judge

may extend the time for compliance by them with any provisions of the rules or order

of the court. “this direction will be given for the purpose of facilitating the determi-

nation of the proceedings in a manner which is just, expeditious and likely to min-

imise costs.”14 the 2004 rules represent the first statutory example in Irish law of

the application of adr in a courtroom setting.15 this was subsequently followed by

the rules of the superior Courts (Competition proceedings) 200516 and section 15 of

the Civil liability and Courts act 2004.

What roles then can an Irish court play in the encouragement of the process-

es and ingredients of adr? It has been noted that the Commercial Court has operat-

ed in a very proactive manner to exemplify that mediation is not merely an alterna-

tive to litigation but has become an important element of an integrated approach to

the resolution of civil disputes.17 perhaps the most intriguing (and difficult) question

to this end is whether parties to the proceedings who resist the encouragement by a

judge to take into consideration the adr processes should be compelled to attempt

this and whether such judicial inducement would be contrary to the voluntary nature

of adr processes such as mediation. It should be noted here that many adr activists

would be very much in favour of the courts fervently encouraging adr.18 the law

reform Commission in its 2008 Consultation paper on adr noted that actually

requiring the parties to invest substantial amounts of time and finances in mediation

under such circumstances may be inefficient.19 a clear issue that also arises from this

is article 6 of the european Convention on human rights20 and, closer to home, art.

40.3 of the 1937 Constitution of Ireland dealing with right of access to the courts.  

a good example of this would be section 15 of the Civil liability and

Courts act 2004. this section opines that mediation in a personal injuries action can

only be initiated at the request of one of the parties, which in turn creates a situation

in which the court may direct that the parties meet to discuss the action and attempt

to settle it in a mediation conference. Conversely, if neither of the parties makes such

a request, the court does not have the inherent power to compel them to take on any

consideration of mediation. to this end, one commentator has noted that:

may, of his own motion or on the application of any parties, adjourn the

matter before it for a period not exceeding 28 days for the purpose of allow-

ing the parties to consider whether or not the proceedings ought to be

referred to mediation, conciliation or arbitration.13 

by choosing an approach whereby the power to initiate mediation rests

with one of the parties, irrespective of the views of the other side, the leg-

islature had created a significant power imbalance in the relationship

between the parties, which will cause grave difficulties for the mediation

process.21
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If we distinguish this position with that of the aforementioned rules of the superior

Courts (Commercial proceedings) 2004 we can see some differences. these rules

incorporate a mechanism as it were. In this respect, the 2004 rules echo the approach

in the united Kingdom under the Civil procedure rules 1998 (Crp). by contrast

with the mediation scheme under the Civil liability and the Courts act 2004, the

court cannot compel the parties to attempt adr, but is limited to directing them to

consider the prospect. as with the 2004 act, an unjustified failure to give adr any

due consideration at all may have certain cost implications.22 “While there is no com-

pulsion to do so, one would be brave to disregard judicial invitations to the parties to

engage in good faith in a mediation conference.”23 looking at both the 2004 rules

and the 2004 act, it has to be said that there is quite a thin line between a court strong-

ly suggesting to the parties that they ought to consider mediation as a mode of rec-

onciling their grievances and the court actually compelling them to attempt adr.

there does not seem to be any consistency in how this is achieved. We shall now

explore how other jurisdictions have dealt with these issues. 

Comparative Analysis

The United States

the american Courts are perhaps the most disposed to make mediation

orders, despite the fact that even both parties may be vehemently opposed to such an

idea. the Court of appeals for the First Circuit in the case re atlantic pipe

Corporation noted that:

England and Wales

Closer to home, the approach of england and Wales can be accorded to the

reports of lord Woolf in the 1990s. In his review of the civil courts in that jurisdic-

tion he stopped short of recommending compulsory mediation, on the basis that it

was wrong in principle to deny citizens their entitlement to seek a day in court for the

remedy of their civil actions.25 the learned lord’s viewpoints on compulsory medi-

ation have been cited with approval by a variety of the english Judiciary. one such

member was roche lJ in re h (a Minor),26 where he propounded that compelling

In some cases, a court may be warranted in believing that compulsory

mediation could yield significant benefits even if one or more parties object

[...a] party may resist mediation simply out of unfamiliarity with the

process or out of fear that a willingness to submit would be perceived as a

lack of confidence in her legal position [...t]he party’s initial reservations

are likely to evaporate as the mediation progresses, and negotiations could

well produce a beneficial outcome, at reduced cost and greater speed, than

would a trial. While the possibility that parties will fail to reach agreement

remains ever present, the boon of settlement can be worth the risk.24
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the parties to engage in the mediation process is simply an incongruity in terms. the

lrC adr report furthers on this substantive issue by saying that:  

however, most commentators on the issue would appear to be uniformly in favour of

the courts playing an important role in providing information about adr and encour-

aging its use in appropriate cases. 

the courts in england and Wales recognize that strongly encouraging par-

ties to try their hand at adr processes can at times be required, however. In Ida ltd.

v. university of southampton,28 the court per Jacob lJ asserted that disputes, when

fought in full to conclusion via litigation can be “very protracted, very, very expen-

sive and emotionally draining.” additionally, where the parties both stoutly resist

such judicial encouragement it has been suggested that:

similarly, in shirayama shokusan v. danovo ltd, blackburn J concluded that the

court does have jurisdiction to compel adr even though one party may not be in

favour of it.30 the thrust of his argument here was that the provisions of the Civil

procedure rules which followed the Woolf reports were “not simple confined to the

case where the parties jointly wish to settle the case or to use alternative dispute res-

olution procedures.”

Generally speaking, the approach of the english courts can be said to have

been propounded in halsey v. Milton Keynes General nhs trust.31 here the defen-

dant had repeatedly refused to mediate because he was confident of his chances of

winning at litigation. the court felt that the defendant was justified in refusing to

mediate and declined the appeal to refuse to award the health authority its costs. this

case sets out a crucial element in the voluntary nature of mediation. as noted above,

a court that compels the parties to engage in the mediation process would be regard-

ed as unacceptably constraining the right of access to the courts under art. 6 of the

eChr.32  to this end, dyson lJ in halsey indicated that:

occasionally, the circumstances of a dispute may appear to the court so

strongly to demand a reference to adr that, even in the face of objections

from both parties, [adr orders] have been made and have led to settle-

ments much to the surprise of the parties concerned.29

It is one thing to encourage the parties to agree to mediation, even to

encourage them in the strongest of terms. It is quite another to order them

to do so. It seems to us that to oblige truly unwilling parties to refer their

disputes to mediation would be to impose an unacceptable obstruction on

the right of access to the courts.33

to compel parties to enter into a mediation or conciliation, to which they

objected, that would be likely to add to the costs to be borne by the parties,

possibly postpone the time when the court determines the dispute and dam-

age the perceived effectiveness of the adr process.27
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the court continued on, saying that even if a court had jurisdiction to make such a

compulsion in the face of two unwilling parties, “we find it difficult to conceive of

circumstances in which it would be appropriate to exercise it.” If a judge takes the

view that the case is suitable for adr, then he/she is not obliged to take the expressed

opposition at face value.34 In such a case, the judge should explore the reasons for

any resistance to adr but if the parties remain firmly rooted in their stance, it would

be wrong for the court to compel them to embrace it as it would simply add costs,

delay the date of the hearing and bring the adr process into disrepute.35 the court

also clearly adopted the view expressed in the White book on Civil procedure which

stated that:

It must be noted here, however, that the halsey judgement does not come

without its critics. lightman J asserted that both of the principles established in

halsey are “unfortunate and mistaken” because the court “seems to have been unfa-

miliar with the mediation process and to have confused an order for mediation with

an order for arbitration or some other order that places a permanent stay on proceed-

ings.”37 he was of the opinion that a mediation order does not actually interfere with

the right of access to the courts as it merely imposes a short delay to allow the par-

ties the opportunity to consider a settlement.38 he added:

the halsey decision remains the leading authority in england and Wales on the issue

of whether a court has jurisdiction to order a party to adr against their will. It has

firmly made the distinction between the duty of the court to encourage the use of

adr and its power to force them against their wishes.

the lrC notes that the pre-existing legislative provisions that we have in

Ireland, namely the arbitration act 1954 and 1980, do not present a consistent pic-

ture on this matter.40 the dáil might do well to develop in more detail the law appli-

cable to adr processes in Ireland, much like, as mentioned above, the american

Congress and the us supreme Court have done. the Judiciary in Ireland have con-

siderable powers in directing parties to try mediation, but more cogent and precise

legislation would be good news indeed for Irish judges, who, like their american

brethren, sorely need relief from over-crowded dockets.41

[...] a party compelled to take part in mediation may be less likely to agree

a settlement [... but ...s]uch is the impact of mediation that parties who enter

it unwillingly often become infected with the conciliatory spirit and settle.

even if only a small percentage of those who have been forced to mediate

settle, it is better than never giving the process a chance.39

the hallmark of adr procedures [...] is that they are processes voluntari-

ly entered into by the parties in dispute with outcomes, if the parties so

wish, which are non-binding. Consequently the Court cannot direct that

such methods be used but may merely encourage and facilitate.36
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Building Judicial Confidence in ADR

In order to promote adr in this jurisdiction, Ireland needs to build judicial confi-

dence in adr and its appropriate place in dispute-resolution. there are many pas-

sionate judicial advocates who have done a great deal to advance the use of adr.42

however, there are many others who may remain sceptical, even hostile to the notion.

From what can be determined there seem to be at least five reasons for this.

Firstly, certain constitutional objections are raised. some judges resist the

use of adr as a matter of principle. they argue that the courts are there to resolve

disputes brought to them by litigants. this is their Constitutional function as set out

in art.34 of the 1937 Constitution; they have no business diverting people away from

their day in court. 

secondly, there also seems to be a lack of general understanding about adr.

Most judges of course know that adr exists, but many still lack a real understand-

ing of how, for example, mediation differs from negotiation or arbitration, or what

early neutral evaluation involves.43 It is noted by prof. partington here, as law and

Chair of the adr Committee of the Civil Justice Council in 2003, that it is not argued

that judges should become trained mediators. What he proposes is the development

of an “adr awareness day or half-day”, which judges could attend on a voluntary

basis. one would agree that this might be a relatively cost-effective way of enhanc-

ing judicial understanding of adr. 

thirdly, there also seems to be a lack of knowledge about or confidence in

the providers of adr. one could be sure that many judges would be more willing to

encourage parties to use adr if they themselves knew about the abilities and quali-

fications of adr providers, particularly those with specialization in the relevant area

of law. due to this lack of knowledge, judges are reluctant to urge parties to take

advantage of services whose standards of professionalism are unclear.44

penultimately, there appear to be practical concerns. Judges also worry that,

if they exercise their powers under the rules of the superior Courts (Commercial

proceedings) 200445 to encourage adr that ultimately is unsuccessful, they will be

seen as having added to the costs and perhaps delay of the litigation, contrary to the

spirit and intent of the rules. even if judges are in principle in favour of encouraging

adr, they remain uncertain about the types of case which merit suitability for the

adr processes.46 to this end I would mention the ontario experimentation scheme,

discussed below, as possibly being very informative.

Finally, notwithstanding the fact that the rules give judges considerable dis-

cretion to stay cases for the option of adr, it can be argued that a slightly firmer

guidance could be given to judges which might encourage them to order stays just

that little bit more frequently.47 

as we have seen, the uK, who has been at the vanguard of adr processes

in the eu, takes the view that if a court were to compel the parties to enter into adr

and they objected to this, this would be likely to add costs to be borne by the parties

(as they would most likely proceed with litigation anyway), possibly postpone the
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time when the court determines the dispute (thereby unnecessarily prolonging pro-

ceedings) and damage the perceived effectiveness of adr processes. the view of the

lrC is that the courts have a fundamental role in integrating adr into the civil jus-

tice system by encouraging parties to consider adr in appropriate circumstances. In

civil claims generally, courts should be permitted, either on their own motion initia-

tive or at the request of a party, to make an order requiring the parties to consider

resolving their differences by mediation or conciliation.48

as referred to above, the ontario experimental Mediation scheme49 is a

very enlightening example. this pilot program ran for two years in the us and some

of its features included: considering mediation as part of sound case management,

parties sharing the fees of the mediation, parties having to show the court that medi-

ation was very unlikely to succeed in order not to mediate and the mediation time was

limited to 3 hours. In practice, the worries people had about making adr almost

mandatory were not borne out. Many cases settled that would not have, if they had

gone to a full hearing. the time has come for a similar experiment here. If the results

show, in general, that costs do not increase, that delays are not amplified, that virtu-

ally any case is suitable and that the resources can be provided then judicial concerns

should be allayed.  

Involving the Lawyers in ADR through Co-Mediation

It can also be said quite concretely, that Irish legal practitioners, barristers and solic-

itors alike, do lack the requisite adr skills and there is a real need to increase lawyer

involvement in the process. the crux of this necessity is to change the culture of lit-

igation as it is. It is true that many practitioners are in favour of this but in this regard

the age-old perception of looking weak for offering mediation rears its ugly head

against an opponent who refuses to engage in an appropriate adr procedure. It is

recommended that the atmosphere within which the conduct of litigation takes place

needs to be set by what goes on in court. this should spill over into dispute-resolu-

tion that does not involve litigation.50 Clients come to lawyers for help in making

deals and resolving disputes. often lawyers trained only to litigate miss opportunities

to compromise or to agree when this would best serve their client’s interests. to

become an effective problem solver then, contemporary lawyers need training as

negotiators and mediators. lawyers this way can help their clients identify their goals

and can assist in the search for imaginative solutions that ‘make the pie bigger’, so to

speak.51 this allows clients to achieve their primary objectives efficiently.   

the practical reality in this jurisdiction is that our legal practitioners are sim-

ply not receiving any exposure to adr ideology. unlike our american counterparts,

mediation etc. do not make up even one of the skill sets taught to budding lawyers at

the King’s Inns or blackhall place. essentially, it is market-based solutions that will

govern the degree of market penetration that adr will achieve. to this effect, the

introduction of adr skill sets into lawyer training in Ireland is the road to take. In

america, adr makes up just one of the numerous skills in an attorney’s legal arse-
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nal. notwithstanding this, much has to be said for the fact that adr is being offered

at graduate level in Irish universities which lends itself at least to promoting the

sphere to future legal minds.52 some american law schools have institutes that actu-

ally provide training in dispute resolution theory and skills to lawyers and other pro-

fessionals. however, for the same reasons that studying law courses at university

does not make a student into a lawyer, so the study of mediation as a law school dis-

cipline, even to the extent that it includes a clinical component, does not make a law

student a mediator. Few, if any, clients would want their case to be handled by a bar-

rister who has just passed the bar, or by a solicitor who is still attending blackhall

place. Clients want good judgment from their lawyers, and that comes with time and

experience. similarly, few parties would trust their dispute to be mediated by a per-

son with little or no mediation experience. almost all parties to a legal dispute, who

try their hand at mediation, would want legal representation there throughout the dis-

course.53 the law has a long-honoured tradition of experienced lawyers training new

members of the bar in the practice of the law, as opposed to training them to pass a

bar exam to obtain a license to practise.54

More young lawyers choose private practice for their initial employment

after law school,55 where they can develop experience and learn from the experience

and perspective of senior lawyers. the teaching process usually begins with a legal

research and writing assignment, which involves issue identification and skills that

are not far from those learned in law school. It progresses to document handling (per-

forming due diligence in the case of the corporate associate or discovery for the liti-

gator), and developing proficiency in drafting documents. somewhere along the line,

the young lawyer is exposed to clients, opposing counsel, litigation practice and

judges. In the best of circumstances, a senior associate or partner is there at every

stage to counsel, teach, mould, correct and encourage.56

however, in the world of lawyers in adr there is no such parallel model for

training lawyers as mediators in Ireland. Most lawyers seeking mediators probably

turn to deans of the bar, people with reputations of fair-mindedness and wisdom.57

but when it comes to mediators, traditional avenues of training lawyers in law firms,

namely through working under the supervision of senior lawyers, are not part of the

law firm experience.58 this is where we can examine the option of co-mediation. Co-

mediation provides an excellent vehicle for pairing seasoned mediation practitioners

with junior lawyers who wish to become adr practitioners, in the same way that sen-

ior lawyers routinely pass on their skills to developing young lawyers.59 this process,

with two neutrals working together, has found favour in the us in medical malprac-

tice disputes, where lawyers from the appellate and the respondent join together in

assisting parties in analysing their claims.60 but as a teaching method, co-mediation

being used to train young lawyers in adr is widely underutilized. 

so why then don’t mediators in Ireland simply engage in what is second

nature to any lawyer who is involved in litigation deals and bring a junior with them?

essentially there are three reasons for this. Firstly, the majority of mediators assume
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that the parties would not like this arrangement, presumably because it is not yet well

known as a model.61 secondly, some mediators have concerns that having an addi-

tional person in the room will chill openness and interfere with the building of trust

between the parties and the mediator, thereby impeding the chances of reaching an

agreement.62 Finally, many mediators simply have not thought through the advan-

tages to the mediation process that would be realized by having a second (albeit jun-

ior) mediator present.63

there are several advantages (both for the lawyers and the clients) to hav-

ing young lawyers participating in mediation training and in subsequent co-media-

tion. these include the following:64

• having a junior co-mediator would double the power to observe both ver-

bal and non-verbal communications of the participants. during joint sessions, a medi-

ator absorbs a significant amount of information. having a second mediator present

in the room would relieve the primary mediator of some of this burden, improve the

collection and analysis of data, and foster the development of greater insight into the

parties' thinking. Further, the junior mediator could also be an observer of how the

senior mediator is projecting himself, and could be on the lookout for both verbal and

non-verbal messages that might suggest bias.

• Co-mediation would permit a dialogue to develop on strategic decision

making. even a seasoned mediator could benefit from the opportunity to explore

options before making proposals to the parties at various stages of mediation. While

there would be many occasions to explore options with the parties and their counsel,

the opportunity to brainstorm about possible approaches and solutions would likely

be even more productive with another individual, who is also objective.

• Co-mediation could also provide subject-matter expertise. In highly tech-

nical cases, a junior mediator with expertise in the subject matter of the dispute could

provide competence that the senior mediator might lack.

• Co-mediation involving a senior and junior mediator allows for two facil-

itated caucuses to take place simultaneously. this eliminates the problem of one side

waiting, which can lead to anxiety and dissatisfaction with the pace of the process.

the junior mediator could alleviate a party's distress at the amount of time the senior

mediator is spending with the other side by discussing the next step in the process and

engaging in particular exercises at the direction of the senior mediator.

through accelerating the pace of the process, co-mediation could result in

cost savings, a key objective of adr. It is worth noting that while young lawyers

need training in adr advocacy, this can be accomplished in the same manner that

young lawyers are trained to be litigators: by accompanying a senior lawyer to client

meetings to discuss the advisability of pursuing an adr option, and by engaging in

other mediation activities under the supervision of a senior lawyer. 
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Conclusion

Ireland has been well-served by the courts but the public forum is not always the best

place to resolve differences. 92% of all cases taken in Ireland will normally reach

finality in ways other than through a trial hearing.65 the vast majority of this 92% set-

tle as a result of the parties being either financially or emotionally exhausted or both.

Ireland is now living in a time of seismic change and adr is very much a Greenfield

site. public forums are just too expensive and are arguably a systematic process fail-

ure. In the difficult economic times facing Ireland today, many people are depending

less on legal advisors and are becoming empowered to resolve disputes themselves.

the advantages of mediation as an element of the processes of adr are many as has

been highlighted above. In that respect there are strong reasons to support and

encourage parties to reach a solution through agreement, especially in disputes where

emotional issues combine with legal issues, provided that this alternative process

meets fundamental principles of justice. Market-based solutions will control the

degree of market penetration that the likes of mediation shall have. It would therefore

seem prudent in these difficult economic times for lawyers, judges and clients to open

their arms to mediation. litigation costs money – a lot of money. admittedly, should

mediation prove unsuccessful it can constitute an additional layer to the costs that the

parties have already and will endure, notwithstanding this, such are the benefits of

mediation and so high are the success rates in other common law jurisdictions that at

the very least it is worth a try. at the end of the day, agreeing to mediate shows both

sides of the dispute that the other is willing to negotiate, to try and keep the relation-

ship amicable and on-going and ultimately to come to a resolution that not only suits

themselves but that also gives their opponent the opportunity to be satisfied as well.   
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Introduction

in recent years, dealing with our recent past has been very much contested and debat-
ed in Spain. Between 2004 and 2006, the drawing up of a bill of ‘historical memory’
caused great public and political debate, restarting a battle over the meaning2 of the
Spanish civil War (1936-1939) and francoist3 repression, events that have surrepti-
tiously divided Spanish society for the last seventy years, since in the midst of the
period between the two World Wars, at the height of the emergence of fascism and
communism, a new republican government was democratically elected in 1931. 

in the country’s historical context, the victory of the republic meant not
only the end of the traditional monarchical regime but also a challenge for the con-
servative structures that shaped the society at that particular time. the ‘experiment’
ended up in a bloody civil armed conflict triggered by the rebellion of 1936 led by
general francisco franco against the legitimate government. Staged by a sector of the
military, the rebellion succeeded, establishing another authoritarian state in Western
europe that survived until 1975, when franco’s death gave way to a democratization
process. the fears of reviving the ghost of the civil War that circulated in Spain
between 2004 and 2007 very much echoed the apprehension that inspired that transi-
tion from francoism4 to parliamentary monarchy on the basis of a national reconcil-
iation process which, as i will argue in the next pages, led to a dynamic of impunity.

this paper takes issue with the perceptions held, in spite of that judicial vac-
uum, by both local and international experts, policy makers and members of civil
society organizations of the Spanish exemplar bloodless reconciliation process,5

although the democratic governments of the last decades have generated a number of
responses and legal measures towards the victims of the civil War and francoist
repression that could be considered some sort of transitional justice,6 both as a con-
sequence of and leading to that national reconciliation process. at the same time, i
will explore the argument traditionally sustained of an ‘unwillingness’ of the Spanish
people to confront their accountability for the crimes committed during the civil War
and the dictatorship.

Just a few months after the Spanish Socialist Workers party (pSoe in its

Spain Before itS recent paSt: 
Victimhood and impunity

ruth SaStre Sánchez

Most nations attempt to avoid honest self-recognition, especially when their

past behaviour may be viewed as less than morally justifiable.1
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Spanish acronym)7 won the legislative elections in march 2004, the new government
lead by José Luis rodríguez zapatero made quite clear its aim of addressing the issue
of war victims and those retaliated during franco’s regime (1939-1975) by creating
the interministerial commission for the Study of the Situation of civil War and
francoist regime Victims.8 this is the initiative that has probably induced many
Spaniards like myself to come face to face with the responsibility, legitimately both
claimed and avoided by some, recently discovered by others like me, of addressing
family legacies of victimhood and impunity. 

those legacies will be discussed in the first section of this paper, which will
then focus on the notions of memory, oblivion and impunity that are at stake in the
field of transitional justice. to conclude, this work will contend that the so-called
Law of historical memory, finally passed by the Spanish bicameral parliament in
2007, confirms the Spanish model of transition to democracy as an example of suc-
cessful nation-building and national reconciliation process through impunity.9 While
the needs and demands of the victims are met to some extent, the Law avoids, once
again, the issue of the perpetrators. 

The “Two Spains”10:Victims and Perpetrators

the spectrum of political violence and crimes committed during the civil War and
the francoist dictatorship is wide and varied. So are its perpetrators and their victims,
for between 1936 and 1975 Spain suffered a complex and dreadful process of vic-
timization and re-victimization.  

the Spanish historian Santos Juliá objects to the traditional belief of the
Spanish civil War being a fratricidal war doomed by the passionate nature of
Spaniards, an inevitable terrible conflict between siblings in which everybody was
equally guilty of atrocities typical of an armed confrontation. paloma aguilar argues
this tendency to divide the guilt for those crimes in a balanced way is still present in
Spanish society and creates the illusion that there is a real consensus about that par-
ticular past and who to blame for it.12

as a matter of fact, the most recent studies on the subject13 confirm that in
addition to regular combat, the Spanish civil War witnessed the expansion of two
reigns of terror around the country, mainly between July 1936 and the first months of
1937. two separate contemporary “machineries of extermination”, in Juliá’s words,14

that killed, tortured, abused, persecuted and harassed through ‘legal’ and extrajudicial
means.

By the roads we drive, 
in the mounts where we see a beautiful landscape, 
there the tragedy of thousands of men and women is written in blood, 
a tragedy that has been silenced for too long.11
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Massive Victimhood in Times of War

the victims of these machineries, aiming to politically cleanse their held territories
of the adversary,15 were both direct and indirect, victims of combat actions and vic-
tims of repression and terror, even victims of personal disputes, hate crimes16 and
random attacks, for which the war had created a favourable atmosphere’ 

among the most widely spread criminal techniques of that war-time exter-
mination process on both sides, evidences highlight two practices disguised by
euphemisms: “drives” (executions after abductions), and “take outs” (execution of
prisoners taken out from jails in the middle of the night).17 corpses were left at road-
sides and in ditches, thrown into wells and hastily buried in mass graves; still alive,
some were even dropped from bell towers or cast into the sea,18 a mechanism for
making people disappear that would become regrettably popular later on in argentina
and chile.  

friends and relatives would be harassed, threatened and killed as a way of
intimidating the adversary, businesses and properties were looted, churches, ceme-
teries and other holy places were desecrated. Women were more likely to be subject-
ed to various forms of humiliation, stigmatization and harassment (included sexual
abuse) than to executions and torture, although they did not escape from those. 

Selective Victimhood and Re-victimization in Franco’s ‘Peace’

in line with its authoritarian structure and ideology, franco’s regime victimized its
opponents and critics and re-victimized those victims of the war who would not be
recognized as such but instead were stigmatized and persecuted. the status of victim
was systematically denied to those believed to have supported or been an active part
of the forces and political organizations loyal to the republican Government.
furthermore, those remotely associated with revolutionary forces and ideas, even
when not involved in any kind of violence at any level, were ultimately turned into
true and/or potential perpetrators, considered enemies of the motherland and traitors
to the “Glorious national uprising.”19

this way, thousands of people were executed by military courts and sum-
mary trials without minimum procedural guarantees and under a discriminatory and
unfair law, hundreds of thousands were imprisoned and put in concentration camps
while others were forced to go into exile; those who had been purged at workplaces
were never able to return, wounded civilians and soldiers and their families received
no invalidity benefit or compensation whatsoever, and properties belonging to indi-
viduals, trade unions and political parties were confiscated. during the dictatorship it
was impossible for the families of those interred in francoist mass graves to exhume
their bodies and give them a proper burial.

thousands of refugee children, the so-called ‘children of the war’, had been
evacuated from republican-held areas as franco’s troops advanced and sent out to
countries like mexico, france or the uSSr to escape death.20 moreover, as a result
of journalistic works like the book and documentary Els nens perduts del fran-
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quisme21 (Francoism’s lost children) produced in 2002 by ricard Vinyes, montse
armengou and ricard Belis, cases of abduction and indoctrination of prisoners’ chil-
dren in franco’s times have come to light and the real magnitude of the whole issue
is still to be determined.

on the other hand, the new rebel government extolled the victimhood of the
ones killed or injured as a consequence of republican fire, the executed, tortured,
harassed and persecuted alike. in this tangled web of categories, both victims of the
“red terror”22 and perpetrators of the “fascist offensive”23 and their families, were
duly rewarded and compensated through job positions, pensions and benefits, med-
ical care, along with symbolic acknowledgments and commemorations.24 needless to
say they could also enjoy their right to exhume their loved ones from republican mass
graves like the sadly well-known in paracuellos del Jarama (madrid).

Making Sense of the Violence - the Nature of Perpetrators

to go back to Juliá’s objections to the most conservative deterministic interpretations
of the Spanish civil War, he declares that by conceiving it as the “necessary culmi-
nation of a secular trajectory”25 of resorting to violence,

thanks to the enormous work of historians in Spain and around the world, the names
of many of those offenders are known. Leaving aside the wider moral guilt, and stick-
ing to the “strict notion of a perpetrator reserved for those whose acts fall into the cat-
egories of international crimes, gross violations of human rights and associated vio-
lations”27 it seems reasonable to say that those individuals and collectivities men-
tioned above by Juliá, were part of a system of organized and politically motivated
violence, not randomly executed but instead carefully planned according to a politi-
cal agenda, for in the Spanish civil War a battle “over essential matters related to the
organization of the State and the society”28 was being waged.

on the rebel side, that was the re-founding of a nation and the building of a
new State as opposed to the one designed by the Second republic (1931-1936). in
Julián casanova’s words, the first victims of this new nation-building project 

[...] the specific nature of the war of 1936 would be lost in the magma of
philosophies of history and the responsibility of those who caused the
catastrophe would stay submerged in a generic Spanish character […] the
responsibility of the individuals, the elites ruling political parties and insti-
tutions, of those who stirred up with their words and slogans, with their
orders and warnings, those slaughters, can not be diluted in the account of
collective blames, for they are everybody’s and, for that, nobody’s.26
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it was, therefore, about counterrevolution, a reactionary church-blessed “right-wing
mobilization unprecedented in Spanish history”30 intended to “defend capitalist
social order”31 against those believed to threaten it. in the meantime, in the territories
still under republican control, the “collapse of the State”32 as a consequence of the
military coup led to a fragmented revolutionary process (staged by communists, anar-
chists and socialists) aimed at dismantling the oppressive establishment, which would
ultimately justify popular revolutionary justice against the clergy, right-wings and
members of the rebel military. 

the violence exerted by revolutionary committees, military courts, paramil-
itary groups, ‘surveillance units’, militias and so on was chiefly a product of cau-
tiously established selection processes, this is political repression with a strong selec-
tive nature. this statement openly challenges the idea of a “spontaneous terror”33 as
the key feature of the civil War. the character of the uncontrolled perpetrator34 capa-
ble of the most abominable acts of violence does not explain on its own the overall
machinery of abuses and killings, which required a vast network of implicated peo-
ple on different levels of authority. 

the years following the war would see a campaign of dehumanization of the
‘defeated’. francisco moreno asserts that violence, repression and terror, were not
episodic but “a structural element of francoism.”35 in short, as aguilar points out,36

it would be fair to agree with historians like Julián casanova, Josep m. Solé i Sabaté
and Joan Villarroya37 about allocating responsibilities for numberless crimes com-
mitted during the civil War in both camps, while at the same time acknowledging the
sole accountability of the rebels for the violence and repression exercised for 36 years
once they took hold of the power.

Transitional Justice and ‘National Reconciliation’ in Contemporary Spain:

Notions of Memory, Oblivion and Impunity

Spain is hardly ever mentioned in scholarly work on the theory and practice of rec-
onciliation and transitional justice save for a few examples, some of which are part

[…] were the political authorities, distinguished republicans and political
and trade union leaders […] they were intellectuals, professionals, small
industrialists, middle classes that had had access to political, cultural and
social power mainly thanks to the republic. they were not killed in order
to give an exemplary lesson […] but in order to seize power from them, to
shatter the model of society and system of liberties they defended.29

triggering an extended public dispute over the political uses of history and
climaxing with the decision to […] relive old memories and retell a broad
range of different stories of […] history, public memory, politics and
national identity are intertwined.38
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of the bibliography used for this essay. this is surprising indeed, for the Spanish civil
War has been described by experts in human rights Law as the earliest example of
practical application to an internal conflict of customary “general principles of
humanitarian law”39 that existed before legal regulations appeared, namely the third
and fourth Geneva conventions (1949) relative to the treatment of prisoners of war
and the protection of civilians in times of both international, and non-international
armed conflicts. 

nonetheless, in spite of the Spanish civil War being noted for a systematic
violation of the law of armed conflict40 and the following francoist repressive sys-
tem for a higher number of deaths than the nazi and fascist italian regimes in times
of peace,41 as naomi roht-arriaza has expressed, “[i]n the wake of both World Wars
there were trials, successful and not [… while] a consensus among elites postponed
questions of justice and reparations in post-franco Spain”.42

paloma aguilar explains this phenomenon within the framework of a
“national reconciliation process”43 consisting of three main features: the first one was
a tacit agreement to leave the legacy of the war and the dictatorship out of the polit-
ical debate, what Santos Juliá calls “push to oblivion”;44 the second consisted of an
amnesty law granting that legacy would never be brought to justice; thirdly, a policy
of reparation of the defeated. in other words, the regulations of transitional justice
implemented in Spain followed two key principles, namely, a selective public mem-
ory and impunity. the next two sections will try to describe the mechanisms by which
they work.

A Selective Public Memory

Memory and Oblivion

citing the work written in 1988 by herrmann and chaffin about how ancient soci-
eties expressed their curiosity about memory, herbert hirsch says that “[m]emory
was placed in the hands of deities because it was thought to defy logical analysis”.45

despite its difficulties, the study of memory, like many other topics in Social
Sciences, has developed from a state-centred analysis to a wider perspective in which
the emerging non-state actors of nowadays globalized society play a significant role.
Barbara misztal distinguishes three main paradigms for understanding memory, and
particularly war memory as commemoration. the one she names “the invention of
tradition type,” described by hobsbawm and ranger in 1983, shows clearly the
State’s main objective of commemorations: “the construction o[f] a unitary and
coherent version of the past that still provides comforting collective scripts capable
of replacing a lost sense of community.” in this theoretical framework, the nation-
state or modern state is mainly the actor, which draws “upon war sacrifices and loss
as a means of re-establishing social cohesion and the legitimacy of authority.”46

more recently, studies would have put the stress on the “multiplicity of
invented traditions or a plurality of memories” generated by different collectivities
and civil society organizations, which “involves a constant tension between creating,
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preserving and destroying memories.” alongside this theory, according to misztal,
there would have been a third perspective with a focus on the “exploration of per-
sonal memories of war” as the foundations for “collective remembrance”, and com-
memoration as some sort of psychological and physical reparation as well as mourn-
ing. however, memory tends to be seen today by scholars as the complex relation-
ship between national memories, collectivity memories and personal memories, a
form of thinking created in the context of society and politics. for aguilar memory
is a social attachment,47 at the same time that misztal speaks about “the construction
of memory as a social and political process”48 and hirsch adds 

thus, memory can be selective and partial and so it involves oblivion, which aguilar
reminds us, some authors consider as much an inherent social activity as memory.50

Selective Memory and “History as magistra Vitae”51

for misztal, World War ii meant the beginning of a change in the dimensions of
memory. the cult around political violence typical of authoritarian regimes would
have shifted from a legitimizing discourse to a history-as-a-lesson approach, or to
what moeller, in his work about the federal republic of Germany calls a “search for
a usable past”.52 according to moeller, that approach would have ultimately given
birth to the slogan often used against the repetition of any kind of human right abus-
es ‘never again’ employed in different scholarly works53 and in the titles of the 1984
report of argentina's national commission on dissapeared people, the 1985 book
Nunca Maís revealing the repression during the Brazilian dictatorship, and the 1998
report produced by the Guatemalan interdiocesan project for the recovery of
historical memory (remhi in its Spanish acronym) Guatemala: nunca más.

‘never again’ may also have been the driving force in the Spanish transi-
tional justice process, this is to say, the practice of justice associated with such peri-
od of political change54 as the transition,55 yet with a slightly different meaning from
those cases of state-spread violence and repression as experienced in Latin america,
South africa and beyond. for contemporary Spain is not only the result of a 36-year
victory of fascism but also, and perhaps more importantly, the outcome of a prece-
dent civil and internationalized armed conflict in the context of World War ii. the

[t]he control of memory is a type of political power [...] [w]hereas memo-
ry or history used to be tied to religion or to family, in modern times it has
become linked to the nation-state. memory that is transformed into history
may play both positive and negative roles in a society. it may well serve as
the basis of social cohesion in a heterogeneous nation. on the other hand,
it is […] commonly relied upon by those who possess power to create an
illusion of social consensus […] national self-image is enhanced by mem-
ory - in particular, memory about how the state responded to a crisis situa-
tion. these myths allow the nation to avoid confronting reality and to for-
get or suppress certain memories.49
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Spanish ‘nunca más’ was therefore aimed at preserving the memory of the civil War
in order to build and justify a new regime, as opposed to the cry in the Southern cone,
symbolizing the will for the crimes committed during their dictatorial regimes not to
repeat again. 

Like misztal, paloma aguilar identifies the memory of the war as the key
underlying “historical learning”56 of Spanish society, determining the development
and rhythm of the transition and national reconciliation process, and confronting us
with the difficulties that misztal argues post-authoritarian societies face when deal-
ing with a past that has been used as the foundation legitimizing the new regime. this
way, while francoism would have enforced a “monolithic mode of war commemo-
ration”, in present democratic Spanish society and politics “it has become increas-
ingly difficult to construct a unified public memory”.57 in Spain there are at least
three competing forms of public memory based on approaches to victimhood, guilt
and accountability at odds with each other, but before describing them we should
clarify some basic concepts.

in accordance with paloma aguilar’s definition, public memory is intimate-
ly related with the so-called politics of memory, referring to “those public initiatives
(not necessarily political) aimed at spreading and consolidating a certain interpreta-
tion of a past event of great significance for certain social or political groups, or for
a country as a whole.”58 therefore, there would be both official and non-official pub-
lic politics of memory, that is to say, some politics of memory represent the institu-
tional memory manifested in initiatives of governments and parliaments (likely to
become predominant and have a privileged position in the public sphere), and some
others represent the social or collective memory (often alternative or dissident mem-
ories) expressed in grassroots initiatives (associations of victims, human rights
activists, etc.) which, when becoming hegemonic, may compete with institutional
memories. 

in addition to those, aguilar shows us how memory works at three different
levels. individual memory is the personal experience of witnesses and participants in
the events, the survivors of the civil War and francoism. again, social or collective
memory is the common account of the past built by the members of a certain group
that took part in those actions, a form of public memory that implies some sort of
social and cultural attachment based on individual memories. 

and finally, historical memory, or the interpretation and selective recollec-
tion of a collective past shared by the majority of a group whose members did not
experience it directly (the collective memory transmitted to the descendants of its
deceased witnesses).59 aguilar agrees with Santos Juliá that historical memory is the
memory of others’ accounts or others’ memories so she argues it should be under-
stood “in a metaphorical way”.60

although there are numerous examples of Spanish civil society organiza-
tions that represent those collective and historical public memories, such as the
asociación para la recuperación de la memoria histórica (association for the
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recovery of historical memory) or the coordinadora de colectivos de Víctimas del
franquismo (coordinating committee for Groups of Victims of francoism), many of
those grassroots associations perceive a lack of an official historical memory as a
consequence of a certain collective silence that would have been imposed to the
Spanish people on a political level. this agreement of silence would have been evi-
denced by the fact that there has not been a public investigation of the past through a
truth commission or the equivalent, although the new atmosphere of liberties brought
by democracy fostered a prolific scholarly and literary production on the subject of
the civil War and francoism, so in this particular case intellectuals, and particularly
historians, have undertaken the task of truth recovery themselves. 

moreover, the defenders of a public inquiry complain about the perpetrators
responsible for violations of human rights never being brought to trial. in addition,
authorities and politicians would have failed to generate the right atmosphere for the
victims to overcome the fear and trauma derived from long years of persecution and
violence, fostering silence in some of them. to sum up, those victims and relatives of
victims represented in social organizations claim an idea of justice based in the ‘duty
to memory’, a duty to create a public memory that acknowledges the accounts of
those who suffered the violence of the fascist side and the repression during the dic-
tatorship through a report similar to those written in other countries in the last 20
years, and through the creation of “places of memory”.61 these victim groups are
“competing for recognition”62 with those who claim for the “other historical memo-
ry” of the ones retaliated by republican forces.63

furthermore, the official public memory of the new democratic institutions
have contributed to this complication of public memory through a selective memory
of the civil War as a fratricidal conflict and the rhetoric of the “equation of the suf-
fering”64 which avoided addressing core issues of justice and accountability in the
interest of achieving reconciliation. however, our society has not suffered from col-
lective amnesia, although those responsible for crimes and repressive activities dur-
ing the civil War and francoism have indeed benefited themselves from selective
oblivion.

Impunity

the consolidation of the Spanish transition to democracy could only be perceived
seriously from 1982, with the first electoral victory of the socialists after a failed coup

d’état the previous year, and the access to the european economic community in
1986. according to ruti G. teitel, in a post-cold War era of mainstreaming Western
liberal-democratic values, nation-states tend to focus on achieving “modernization
and the rule of law” as a way to “legitimate the successor regime and its nation-build-
ing project”65 and so transitional justice measures and initiatives would have moved
from a judgmental model of “human rights definition […] sanctioning a regime”, typ-
ical of the post-World War ii period, to a more “flexible understanding of the rule of
law […] tied to a particular local community’s political conditions”:66
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Spain would not be an exception. paloma aguilar mentions the different factors con-
tributing to this form of unideal and contradictory transitional rule of law put forward
by diverse authors, namely the role played by the armed forces in the repression, the
type and magnitude of it, the strength of the authoritarian rulers to avoid justice, and
the time passed since those human rights violations occurred. all in all, justice and
the perpetrator issue become subject to political interests. 

in Spain, this was translated into four amnesty laws. the first one, passed by
the newly established francoist dictatorship right after the war ended in 1939 was
intended, as aguilar rightly points out, for those who took part in the insurgency and
failed military coup against the democratically elected republican Government, lead-
ing to an open civil armed conflict. meanwhile, 1939 represented the beginning of 36
years of fear, silence, retaliation, persecution, imprisonment and murder of those
opposed to the new fascist state. 

this way, the dynamic of impunity towards the crimes committed during the
civil War and francoism was set off in Spanish modern politics and society; impuni-
ty that would continue even after the death of the dictator in the midst of the
transition by means of a new amnesty law in 1976, an extension of it in march 1977,
and would be definitely perpetuated by the more politically debated and contested
october 1977 law.67 the offences amnestied under this new law were “politically
motivated acts, whatever their outcome was” (article 1),68 therefore making no dis-
tinction between peaceful and violent means. all things considered, offences ranged
from thought crimes (systematically persecuted by francoist law) to politically moti-
vated violent crimes and offences against people’s rights. 

the result was a law that led to the release of prisoners of conscience, polit-
ical opponents, independent journalists and members of the security forces who were
critical of the regime, but also those involved in violent actions such as eta69 con-
victs, which constituted, according to aguilar,70 the second largest category of pris-
oners after the conscientious objectors. this way, while those considered criminals
under fascist rule were set free after they had already been punished and served their
sentences, those who revolted against the legitimate republican Government, who
committed what nowadays would be easily considered as war crimes and crimes
against humanity, and who had comprised the francoist repressive establishment for
almost 40 years, had never been put on trial, nor would they ever be. for aguilar, it
was the equivalent to a full Stop Law. 

in its post-cold War phase, transitional justice […] is associated with the
more complex and diversely felt necessities of State-building in contempo-
rary political circumstances. Whereas, in theory, transitional justice
appeared to assume its potentially limitless universal extension into the law,
in its late twentieth-century applications, the responses are concededly
more contextual, limited, and provisional. the practices of transitional jus-
tice that emerge at this time are closely associated with the rise of State-
building.
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thus, the dynamic of impunity has persisted for the last 30 years not only
on a legal and political level, through the legal shield of the amnesty and what aguilar
calls “gagging rules,”71 those that would have tacitly prevented the main parties to
openly address the legacy of the past, but within the society as a whole. drawing from
paloma aguilar’s argument on the several variables playing in any transitional justice
process,  and approaching impunity from a broad perspective, one may say that in
addition to the above mentioned factors, the amount of time passed since the gross-
est crimes took place, the reluctance of the judiciary to persecute those avoiding the
amnesty law, and the timid action of civil society organizations72 have contributed
one way or the other to create an atmosphere of justice deficit.

only recently, and perhaps with the incentive of a favourable international
momentum against impunity for violations of international and human rights law, as
aguilar has remarked, not only have victims’ and ex-combatants’ groups become
more active in the claim for acknowledgment and reparation, but the Spanish
Judiciary has also made attempts to get around the amnesty law appealing to interna-
tional legal standards, following the examples of chile and argentina. as a matter of
fact, the judge Baltasar Garzón, who has led those last initiatives,73 is also known for
his involvement in notorious cases of application of universal jurisdiction to the
crimes committed during the dictatorial regimes of the Southern cone.

The “Law on Historical Memory”: the Spain of the Victims

transitional justice in Spain is intimately associated with a democratic nation-build-
ing project. as stated by paloma aguilar, the transition-guiding principle of recon-
ciliation was translated into an initial partial rehabilitation of the ‘defeated’ in form
of economic compensations, on the grounds of an official interpretation of our
“equally blamable”74 violent past and the equal rights of all citizens, both victors and
the defeated. this issue was probably a matter of legitimacy for the new democratic
regime in a similar way to those welfare-programmes aimed at balancing the scales
of damage and war suffering between the different groups of victims (veterans, pris-
oners of war, expellees, etc.), which represented a “key measure of the legitimacy of
the West German state”.75

official policies of memory in Spain, the policies “towards the past”, have
then had a restorative character.76 nevertheless, from the 1977 amnesty law to the lat-
est so-called Law on historical memory one may say there has been a slight change
in the official discourse towards the nature of the violence, the blame for the crimes
and the legitimacy of the authorities that committed them.

the last milestone in that transformation is the 2007 law “of recognition and
broadening of rights and establishment of measures in favour of those who suffered
persecution or violence during the civil War and the dictatorship”,77 commonly
known as the Law on historical memory. although it is still a law of reparation and
in its declaration of intent says it means to ensure the spirit of reconciliation of the
transition, it also honours and acknowledges the injustices and grievances suffered
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by the victims of the civil War and the dictatorship, and speaks about the injustice of
the sentences, sanctions and violence caused for political or ideological reasons, as
well as about the illegitimacy of the judicial organs created vulnerating the law, and
the sanctions and sentences imposed for political, ideological or religious reasons,
which applies to both wartime justice and francoist repressive regime and legislation.
in spite of the name by which is mostly known, it does not mention historical mem-
ory, and makes clear it does not intend to implant a specific collective memory but to
repair and rehabilitate the victims, and establish and protect the right to “personal and
family memory”.78 in moeller’s words, it could be said that the 2007 law has con-
solidated some kind of “institutional framework to acknowledge the loss and suffer-
ing”79 of the victims as individuals, but does not represent an explicit admission that
the francoist State committed crimes in the name of the Spanish people, nor does it
differentiate between guilt and responsibility. as a matter of fact it only recognizes
that crimes were committed, but there is no express reference to the offenders. 

While the Spain of the victims is acknowledged and compensated, the Spain
of the perpetrators is still not being addressed. if prosecutions are very unlikely to
happen due to the fact that most of those who played a leading role are dead, at least
there should be a clear public stand on the legitimacy of the Judiciary to act in those
cases where criminal responsibility could be found and proved, including the aboli-
tion of the obsolete and unjust amnesty law. 

Lastly, i must concur with aguilar’s and alicia Gil’s arguments80 that a dem-
ocratic settlement of that terrible episode of our past will require some sort of official
truth recovery process sponsored by the authorities in order to attend, at least, to the
foremost crimes such as forced disappearances, which have a permanent nature until
those persons or their bodies are found. 

noteS

1 herbert hirsch, Genocide and the Politics of Memory. Studying Death to Preserve
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W. p. Beezley, (Wilmington, delaware: Scholarly resources Books, 2002), 191-228
3 franco’s regime lasted from 1939 to 1975.
4 the use of this uncommon term referred to the francoist regime can be found in
naomi roht-arriaza, “the new Landscape of transitional Justice,” in Transitional
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5 an example of this worldwide-spread high consideration of the Spanish transition
process could be the amount of prestigious international awards Juan carlos i, king
of Spain and orchestrator of the transition is laureate. these are, among others:
charlemagne prize (1982), Simón Bolívar prize (1983), coudenhove Kalergi prize
(1986), nansen medal (1987), humanitarian award (1991), félix houphouët-Boigny
peace prize (1995), four freedoms award (1996), Jean monnet award (1996), and
World Statesman award (1997).
6 encyclopedia Britannica online, academic edition, “transitional justice”:
“transitional justice […] applies a range of judicial and nonjudicial policies intend-
ed to build accountability and foster reconciliation after periods of massive atrocity
or abusive rule. in many countries, a policy for settling crimes of the past that is based
solely on criminal prosecutions may leave many perpetrators untouched, many vic-
tims unheard, and important societal needs unmet. countries often do not have the
capacity to prosecute thousands of accused persons. in such cases, approaches based
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Introduction

after the fall of saddam hussein in 2003, the us/uK-led coalition provisional
authority (cpa) was mandated under united nations security council resolution
1483 to use oil monies from the Development fund for iraq (Dfi) in administrating
iraq to meet humanitarian needs, for economic reconstruction and sustainable devel-
opment.1 immediately the cpa passed a series of orders and regulations to give effect
to the transformative objectives outlined in the un mandate which radically over-
hauled the iraqi legal system from a centrally planned socialist economy into a liber-
al democratic free market model. meanwhile reports emerged of billion dollar con-
tracts awarded to major us construction firms halliburton, Bechtel, the parson
group and others from the Dfi.2 critically, unsc resolution 1483 required that the
us and uK as belligerent occupiers of iraq, also comply with their obligations under
international humanitarian law, the geneva conventions of 1949 and the hague
regulations of 1907.3 international humanitarian law limits the belligerent occu-
pant’s relationship with occupied territory and prevents the occupier from enacting
their war objectives on a beleaguered occupied state. in particular, measures intro-
duced to liberally reconstruct iraq’s economic infrastructure in parallel with domes-
tic us/uK interests during belligerent occupation stand in antithesis to hague
regulations (1907) requirements for the occupier to maintain the status quo ante of
the territory.4 During the occupation of iraq, international law scholars raised con-
cerns that the ‘transformational’ state rebuilding process had exceeded traditional
boundaries of international humanitarian law.5 more precisely, this paper examines
the belligerents’ use of iraq’s oil resources within the Dfi, to facilitate transformative
objectives during the belligerent occupation and the limitations of occupation law.

The Development Fund for Iraq and Iraq’s Oil Deposits

united nations security council resolution 1483 established the Dfi on 22 may
2003.6 This required that the proceeds from export sales of petroleum, petroleum
products and natural gas from iraq would initially be deposited into an account to be
held by the central Bank of iraq, with 5% of the proceeds to be deposited into the
compensation fund established under unsc resolution 687 (1991).7

critically, the Dfi contained money from the sale of iraq’s oil and therefore
when applying international humanitarian Law (ihL) to determine the treatment of
oil resources, the status of the Dfi assumed a key position. notably, the fund con-
tained monies from the oil-for-food programme which predated the occupation and
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also resources from the sale of oil products during the occupation.8 The status of the
oil resources in the Dfi were complicated further by the inclusion into the fund of
proceeds from iraqi state-owned property, vested funds frozen from the first gulf war
and seized monies from the former iraqi regime.9 member states in which these
monies remained were obliged to deposit them into the fund under the terms of sc
resolution 1483.10

resolution 1483 outlined a non-exhaustive list of limitations on the expen-
diture of Dfi oil resources. primarily, the funds were to be used to meet humanitari-
an needs, for economic reconstruction, for the repair of iraq’s infrastructure, disar-
mament, the costs of the iraqi administration and for “other purposes benefiting the
people of iraq.”11 however, problems emerged when the cpa granted contracts to
private corporations using Dfi resources. The cpa program management office
suggested that contractors would “provide more continuity than government person-
nel because contracting personnel would turn over less frequently than government
personnel” during hostilities.12 in april 2004, two months prior to the official end of
the occupation, an audit revealed that 1,982 contracts at an estimated $847 million
had been awarded to private corporations from the Dfi.13 critically, the majority of
these multimillion dollar contracts spanning oil to telecommunications reconstruction
were awarded to us and uK companies with a mere 2% of contracts valued above
$5 million being awarded to iraqi firms, which in effect saw the transfer of public
iraqi oil resources to private foreign corporations, with any profits therein being allo-
cated outside iraq.14

The relative ease of the contracting process for private foreign corporations
was heralded by the cpa’s introduction into iraqi law of foreign investment order
39.15 removing the constraints on foreign investors from the former regime, the
order ameliorated the occupiers’ position and facilitated a transformation of iraq’s
centralised economy to a market economy. it allowed foreign contractors to create
long term commitments in iraq, regulating economic life beyond the term of occupa-
tion. The international advisory and monitoring Board reported that on the eve of the
official end of the occupation, $3 billion dollars’ worth of contracts had been author-
ized by the cpa’s program contracting officer, disbursing Dfi funds “to ongoing
projects whose completion dates fall after June 28, 2004.”16

an antinomy is drawn between the economic actions of the us/uK as bel-
ligerent occupiers in iraq and the vague references in resolution 1483 to promote
economic reconstruction and sustainable development and the direction contained in
resolution 1483 for the belligerent occupier to comply with their obligations under
the geneva conventions and hague regulations.17 The hague regulations heavily
restrict the occupiers’ use of private and public property during belligerent occupa-
tion. in lieu of this, the oil monies deposited into the Dfi shall be assessed in light of
their international humanitarian law classifications as private, public immoveable and
public moveable property.
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Private Property Restrictions on the Development Fund for Iraq

private property enjoys rigorous protection under the laws of war. article 46 of the
hague regulations simply states that “private property can not be confiscated” dur-
ing a belligerent occupation and article 47 of the hague regulations states that “pil-
lage is formally forbidden.” The generic problem associated with private property
under international humanitarian law is whether its status as private property is
affected if it is mixed with public property, a problem which is attenuated in mixing
of public and private oil assets in the Dfi.

The nexus of the problem concerning the treatment of private property with-
in the Dfi is entrenched in the categorization of the funds as public under resolution
1483. public funds are channelled into the account from the sale of oil under the oil-
for-food scheme inherited from resolution 986 (1995) and from the export sales of
petroleum during the occupation period.18 however, resolution 1483 deviates from
general international law in connection with the inviolability of private property
rights, requiring that certain private resources be placed within the fund and therefore
facilitating the mixing of public and private resources. resolution 1483 par 23 (b)
states that

The resolution instructs the fund to be used for public purposes including economic
reconstruction, disarmament and ‘other purposes benefiting the people of iraq’
despite acknowledging that the fund is mixed with private assets.20 moreover, the
decision to furnish the compensation fund with proceeds from iraqi oil sales within
the Development fund, as reparations under the terms of resolution 687 (1991) to
Kuwait is indicative of the public direction of the fund.21

private resources within the context of resolution 1483 par 23 are placed in
a precarious position during the belligerent occupation as the resolution vitiates any
potential claims made by the individual or non-government entity during the occu-
pation period in relation to these resources and postpones such enquiry until an inter-
nationally recognized, representative government of iraq is formed.22 This may pose
a somewhat perilous dialectic for those affected considering the move towards the
political de-Ba’athification of iraq under the coalition provisional authority’s order
no. 1 and the subsequent installation of a cpa sympathetic government post occu-
pation.23 The fund was appointed to the coalition provisional authority to adminis-

funds or other financial assets or economic resources that have been
removed from iraq, or acquired by saddam hussein or other senior officials
of the former iraqi regime and their immediate family members, including
entities owned or controlled, directly or indirectly, by them or by persons
acting on their behalf or at their direction, shall freeze without delay those
funds or other financial assets or economic resources and, unless these
funds or other financial assets or economic resources are themselves the
subject of a prior judicial, administrative, or arbitral lien or judgement,

immediately shall cause their transfer to the Development fund for iraq.19
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ter in consultation with the iraqi interim administration (iraqi governing council) for
the duration of the occupation.24 The international advisory and monitoring Board
reported that over eighteen member states deposited $1,056,096,000 from frozen
funds and assets into the Dfi as of June 28, 2004.25 however, the report does not sin-
gle out these resources for separate consideration as possible private resources and it
appears that the fund was collectively considered as public in status. This treatment
of private property presents an antinomy between the integrity of private property in
sensu stricto under the law of the hague regulations and the capricious administra-
tion of private property within a mixed fund under resolution 1483. 

unfortunately, the treatment of mixed property suffers from a lacuna in
mixed property rights protection under international humanitarian law, which singu-
larly addresses private and public property within their respective paradigms. This
anomaly has been addressed in earlier belligerent occupations. During the 1870
german occupation of france, crown prince friedrich wilhelm of germany consid-
ered that public french coins held in the private Bank of france in rheims, were to
be treated as private property for the purposes of customary international law.26

similarly, at the Brussels conference 1873 on the codification of the laws of war, the
russian delegate martens alluded to circumstances where public treasuries may
include private and corporate funds which must be exempt from seizure.27 more
recently, schwarzenberger has warned states against the presumption of public prop-
erty, maintaining that if the occupying power chooses to appropriate, requisition or
seize property “it acts at its own risk.”28 Therefore, despite the silence of the hague
in respect of mixed public and private ownership the occupying power should remain
cautious of attributing public status to property at random, particularly when the
determination could complicate third party rights and unduly affect property post
occupation.

unsurprisingly, warring belligerents favour a presumption of public status
for mixed public and private properties. The uK ministry of Defence, The manual of
the Law of armed conflict, presumes that property of questionable mixed status is
public property and cites bank deposits, stores and supplies from contractors as
examples of when questionable ownership may occur, resulting in a public determi-
nation of property.29 The united states army field manual on The Law of Land
warfare devised an ‘apportionment test’ and ‘predominant interest test’ to evaluate
property of mixed public and private ownership. The apportionment test would sep-
arate public property from private property within a mixed fund compensating the
private owner accordingly.30 The predominant interest test confers a wholly public
characterization on mixed property, in cases where the state rather than the private
individual or corporation is subject to greater “economic risk” and to a “substantial
portion of the loss” on appropriation of the property by the belligerent occupier.31

however, there is nothing in the hague regulations to suggest that the occupying
power can assimilate private assets from a heterogeneous property merely because
the loss suffered by the individual is inferior to the economic loss of the state.
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furthermore, a military manual is only evidentiary of state practice and is merely sug-
gestive rather than declaratory of international law. in re List and others (1948), the
united states military Tribunal at nuremberg ascertained

feilchenfeld submits that it is “doubtful [whether] public direction is sufficient to
establish public character” of property but that mixed property may be regarded as
public in designation only where the property is “directed and supervised by the
state” and where such relations are “formally fixed for a considerable period of
time.”33 certainly the link between immediate family members of the former iraqi
regime and entities owned both directly and indirectly by them would be fairly tenu-
ous to ascertain sufficient state control. 

Public Immoveable Property in the Development Fund for Iraq

under the hague regulations, public property is divided between public moveable
and public immoveable property. as the name suggests, public immoveable property
is that which is fixed and cannot be moved. The iraqi civil code characterises plants,
mines, dams and bridges as public immoveable property.34 more significantly, since
the ruling in n.v De Bataafsche petroleum maatschappli & ors v. The war Damage
commission (1956), a leading case on oil resources, crude oil in the ground is con-
sidered to be immoveable property for the purposes of international humanitarian
law.35 The public status of oil as a national resource is constitutionally recognized by
article 13 of the iraq interim constitution, 1990, where it states that “national
resources and basic means of production are owned by the people.”36 again,
resolution 1483 highlights public control over natural resources as a function of
iraq’s sovereignty and stresses the right of the iraqi people to “control their own nat-
ural resources.”37 Therefore, money from the sale of iraq’s crude oil mined during the
us/uK occupation and deposited into the Dfi under resolution 1483 is regarded as
public immoveable property for the application of international humanitarian law.

crude oil during occupation is regulated by article 55 of the hague
regulations, 1907 which states:

central to article 55 is the notion of the belligerent occupant as administrator of pub-
lic immoveable property under the auspices of the rules of usufruct. These are rules

that army regulations are not a competent source of international law. They
are neither legislative nor judicial pronouncements. They are not competent
for any purpose in determining whether a fundamental principle of justice

has been accepted by civilized nations generally.32

The occupying state shall be regarded only as administrator and usufructu-
ary of public buildings, real estate, forests, and agricultural estates belong-
ing to the hostile state, and situated in the occupied country. it must safe-
guard the capital of these properties, and administer them in accordance

with the rules of usufruct.38
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of limitation derived from civil and roman law origin. as the term indicates,
‘usufruct’ grants temporary rights of use over property as opposed to rights of own-
ership during the period of belligerent occupation. inherent in the duties of the
usufructuary is the obligation to maintain the property intact and the promotion of
sound property governance. oppenheim warns that the usufructuary is “prohibited
from exercising his right in a wasteful or negligent way so as to decrease the value of
the stock and plant.”39 greenspan adds that the usufructuary must not impair the
value of the property.40 clearly, under article 55 the occupier can use the crude oil,
however, the question remains to what extent he can generate or keep income from
the sale of crude oil supplies. 

an initial overview of municipal law practice suggests that the usufructuary
is entitled to keep the profits from the sale of the fruits of the immoveable as a source
of income.41 from the perspective of civil law codifications it appears the object of
the usufruct is considered in similar terms to an estate that can generate income from
both its civil and natural fruits. The usufructuary in place of the owner is entitled to
the use and enjoyment of these fruits including any income generated from them.
however, the civil codifications on usufruct provide for agreed terms of use between
the property owner and the usufructuary. The owner of the property may object and
proceed to the courts if the use of the property exceeds the terms of agreement, by
affecting the nature of the property or encroaching on the owner’s property rights.42

furthermore, the usufructuary is obliged to notify the owner if the property perishes,
deteriorates or requires major repairs.43 applying municipal law standards of usufruct
to hostilities, it is evident that the protective tools of contractual leases or inventory
are entirely unsuited to the purposes of protecting the property of the deposed sover-
eign during armed conflict and resulting belligerent occupation. none of these
avenues are available to the occupied population to protect their immoveable
resources and therefore a stricter reading of usufruct is required.

significantly, article 55 of the hague regulations bolsters public property
protections by requiring that the belligerent occupier “safeguard the capital of these
properties” in addition to observing the rules of usufruct.44 as an independent duty,
the article 55 obligation to safeguard the capital of the properties would encompass
the property in its entirety, both as an immoveable entity and its resulting fruits and
products. further indications that the obligation to safeguard the capital of these prop-
erties is to be considered as a free standing duty may be inferred from the predeces-
sor to the hague regulations, the oxford code. interestingly, the oxford code, draft-
ed by the institute of international Law after the Brussels code for incorporation into
military manuals, omits any reference to the rules of usufruct yet retains the obliga-
tion to safeguard the capital of the property. article 52 of the oxford code, 1880, pro-
vides that the belligerent occupant must “safeguard the capital of these properties and
see to their maintenance.”45 The article is cloaked with protective language leaving
no room for ambiguity regarding a usufructuary’s rights over immoveable property.
ultimately, the duty to safeguard the capital of these properties requires that the occu-
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pier respect the sovereignty of the occupied population over their immoveable natu-
ral resources including any resulting fruits and products thereof. The duty of the
us/uK as occupiers of iraq to safeguard the capital of crude oil deposits extends to
both the preservation of the property under the rules of usufruct and its resulting fruits
and products.

There is consensus amongst international law scholars that a silent barome-
ter of military necessity can be read into the article 55 provision on public immove-
able property. oppenheim suggests that according to article 55, public immoveable
property may be used for the benefit of the needs of the army of occupation “as far
as the necessities of war demand.”46 however in re falck [1927] the french court of
cassation over-ruled a liberal interpretation of ‘needs of the army’ from the lower
courts.47 There, excess tree felling had caused considerable damage to french munic-
ipal forests during the occupation by germany. The court of cassation ruled that the
notion of usufruct could not be interpreted in a broad manner to give rights of dispo-
sition and appropriation of war material to immobilized armies.48 notably, the court
did not rule out the application of military necessity under the article 55 paradigm
but found that contracts for the exploitation of the forest could not be upheld on the
premise of ‘needs of the army.’ profits from the sale of crude oil deposits could there-
fore be narrowly used for the needs of the army of occupation, such as food, shelter
and munitions.

During the 2003/2004 occupation of iraq an issue arose over the financing
of us reconstruction companies from the Development fund, with any profits there-
in being removed from iraq under foreign investment order 39, introduced into iraqi
law by the us/uK governing coalition provisional authority. can the ‘needs of the
army’ exception extend beyond the borders of the occupied territory to facilitate such
transactions by the belligerent? in Tesdorpf and co. v. german state (1923-1924),
bags of coffee seized for the needs of the army in occupied Belgium under the prem-
ise of article 52 of the hague regulations and subsequently moved outside the terri-
tory to altona in germany to accommodate the needs of german troops were found
by the Tribunal to be a misuse of requisition.49 although the Tribunal declared that
the requisition was not void under international law, it specified that article 52 req-
uisitions of property for the needs of the army were to be confined to the needs of the
army in the occupied territory despite the existence of a legitimate army need else-
where. analogously, the anglo german mixed arbitral Tribunal in ralli Brothers v.
german government (1923) ruled that the seizure of cotton in Belgium and its sub-
sequent removal to germany was a violation of article 52 of the hague regulations
and contrary to international law.50 The Tribunal was not satisfied that the seizure was
for the needs of the german army in the occupied territory. importing the ratio of
these cases into an article 55 context within the framework of military necessity and
the ‘needs of the army’, clearly fulfilment of the need requirement must be rooted to
activity on the occupied territory. even if there is an initial military need to be satis-
fied, the subsequent removal of property from the occupied territory is perceived as
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at least a misuse of this right and in the absence of ‘needs of the army’ a violation of
international law. in 1943, a resolution adopted by The international Law conference
clarified the position of the occupier in relation to the disposal of public immoveable
property outside the occupied territory stating: 

within the dynamic of military necessity, the international tone is certainly prohibi-
tive regarding the transfer of property even within the consideration of ‘needs of the
army’. it would require a quantum leap in reasoning for a belligerent occupant to sup-
ply reconstruction firms in foreign territory with profits from the sale of public
immoveable property during occupation under the ‘needs of the army’ exception.

Non-Alteration of Public Property Title

under article 55 of the hague regulations, sovereignty over public immoveable
property vests in the deposed occupied state. Therefore, title to the immoveable prop-
erty remains in abeyance during the belligerent occupation providing the occupying
power with limited rights of use only. schwarzenberger submits that the occupant
“may not sell or destroy such property or alter its character, but must administer it in
accordance with the rules of usufruct.”52 similarly, graber contends, “title to
immoveable property does not pass to the occupant but […] the occupant may use the
property during occupation.”53 During the occupation of iraq, the coalition
provisional authority placed immoveable oil resources from the Dfi into a precari-
ous position by using them to engage in suspect reconstruction projects with foreign
private corporations that were politically affiliated with one of the occupying powers.
massive amounts of money awarded to the firms from the Dfi to carry out the recon-
struction projects were permanently removed from iraq, expedited by foreign
investment order 39 as ‘profits’ and actual reconstruction of the territory was kept to
a minimum.54 This activity effectively altered the public character of the immoveable
oil resources into private capital under the control of private foreign corporations.

The most recent and significant restatement of the law on non-alteration of
immoveable property surfaced in national unity party v. Trnc assembly of the
republic (2006).55 During the occupation of northern cyprus, Turkey as the bel-
ligerent occupant effecting control over the newly formed Turkish republic of
northern cyprus (Trnc), introduced a constitutional measure to alter the title of
immoveable property of displaced greek cypriots from private immoveable to state
owned property. a question arose over the constitutionality of the new Law on
compensation, exchange and return of immoveable properties (2005) introduced by
the Trnc as a mechanism for redress for the displaced greek cypriots dispossessed

The occupant is not, in international law, vested with any power to transfer
a title which will be valid outside that territory to any property, rights or
interests which he purports to acquire or create or dispose of; this applies
whether such property, rights or interests are those of the state or of private

persons or bodies.51
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of private immoveable property in line with previous european court of human
rights rulings. The main opposition party argued that this new compensatory mech-
anism conflicted with article 159 of the Trnc constitution, providing for the assim-
ilation of properties into the public portfolio. in a radical and laudable landmark deci-
sion, the Trnc constitutional court held that private immoveable property cannot
be appropriated by the invading belligerent and although there is evidence that prop-
erty may be temporarily used by the belligerent during hostilities for public purpos-
es, this does not permit the occupant to “change the legal tie between absentees and
their properties.”56

interestingly, the government of the Trnc are considered internationally to
be an organ of Turkey, who is the belligerent occupant of northern cyprus.
significantly, the domestic court of the Trnc was prepared to consider the status of
immoveable property in the occupied territory under the hague regulations despite
political pronouncements from Turkey that the Trnc is now an independent state.
analysing comparative immoveable oil deposits within the Dfi, it is clear that any
use of such monies which ultimately places their control beyond the reach of the
returning sovereign is a violation of article 55 of the hague regulations.

Public Moveable Property in the Development Fund for Iraq

amongst the mixed funds in the Dfi was the presence of moveable oil assets as pub-
lic iraqi owned property during the occupation. under the iraqi civil code, property
that can be moved and converted without damage to its substance is considered to be
moveable.57 in a non-exhaustive list article 53(1), hague regulations considers cash,
funds and realizable securities, depots of arms, means of transport and stores and sup-
plies as items constituting moveable property.58 as a corollary, oil supplies, which
have already been extracted from the ground, refined and are subsequently freely
transposable, have the character of moveable property. This status applies to oil
refined and sold preceding the occupation of iraq, including oil resources collated
under the oil-for-food scheme under resolution 986 (1995) and deposited into the
Dfi during the belligerent occupation. however, under the article 53(1) provision of
the hague regulations, these resources would be treated separately in their capacity
as moveable monetary resources rather than moveable oil deposits.

article 53(1) of the hague regulations broadly regulates the belligerent’s
relationship with public moveable property providing: 

contrary to article 55, immoveable property, the title of public moveable property
passes to the belligerent occupant, on seizure under article 53(1).60 The question is,

an army of occupation can only take possession of cash, funds, and realis-
able securities which are strictly the property of the state, depots of arms,
means of transport, stores and supplies, and, generally, all moveable prop-

erty belonging to the state which may be used for military operations.59
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are there any limitations to the occupier’s use of moveable public property? writing
after world war i, feilchenfeld highlighted the article 53(1) practice of warring bel-
ligerents seizing property that was never restored to the occupied territory after the
close of hostilities. reflecting on this practice he determined that “the present rule
may therefore safely be said to be that state funds are the objects of full appropriation
without compensation.”61 however, a growing body of international jurisprudence
points to a restriction on property seized under article 53(1) to be used for military
purposes. in cie des chemins de fer du nord v. german state (1929-1930) the
Tribunal found that a railway exploited for commercial purposes was outside the
terms of article 53(1).62 in grilli v. administration of state railways (1961) the
court found that:

Likewise in colorni v. ministry of war (1950) the court elaborated on the military
purpose restriction stating:

central to these cases is the understanding that moveable property seized under
article 53(1) of the hague regulations may not be exploited for commercial gains.
on these grounds title to public moveable property within the Dfi does pass to the
us/uK-led coalition provisional authority, instead the disbursement of the funds is
limited to military purposes. investments for financial profit would certainly not fit
into this bracket.

Interim Governing Council 

arguably, the position of iraqi members of the interim governing council working
with the coalition provisional authority in directing Dfi expenditure could amount
to a measure of iraqi self determination over the resources. peculiar to occupation
law, resolution 1483 required that an interim administration formed by iraqis with
the help of the occupying power function as a transitional administration during the
occupation. The installation of the broadly representative administration as an insti-
tution of governance was legitimately mandated by the security council resolution.
This limited indigenous input into the governance of occupied territory had been sug-

The hague regulations did not give an occupant indiscriminate rights of
seizure of the property of the occupied state. seizure was permitted for mil-
itary purposes, not in order to trade with the property. Least of all was such
trade permitted within the occupied territory with the citizens of the occu-

pied state.63

The objects may be seized in so far as they serve, or are intended for, the
purpose of warfare or of belligerent operations. They must never be seized
in order to conduct trade with the local inhabitants. The latter cannot, there-
fore, rely on article 53 in order to show their title or on any ground justi-

fying the acquisition of property in the objects in question.64
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gested previously by Benvenisti in the context of long term occupations. however,
noting that the idea was plausible in theory, “it had never been applied. no occupant
has ever allowed the prescriptions of the ousted government to take effect in the ter-
ritory under its control.”65 Besides not being in the interest of the occupant to allow
an indigenous government to assume control during an occupation, the relationship
between the occupant and the occupied population is limited by article 47 of the
geneva convention. This states that protected persons “shall not be deprived of the
benefits of the present convention by any change introduced […] nor by any agree-
ment concluded between the authorities of the occupied territories and the occupying
power.”66 in particular, this limits the scope of any changes introduced by the indige-
nous interim administration in rebuilding iraq by using Dfi resources beyond the
humanitarian provisions of geneva convention iv and the hague regulations.

Conclusion

in an attempt to repair the pieces of a war-weary, economically crippled, failed iraqi
state, united nations security council resolution 1483 went further than occupation
law had ever intended by providing a protracted legal framework to transform iraq
into an independently functioning liberal democratic state. This was always going to
be a highly ambitious exercise. however, prudently the resolution contained a limit-
ing clause for international humanitarian law restrictions to apply. notwithstanding,
when reports of abuse emerged that the Dfi was impacting more on the us econo-
my than on any real restructuring of iraq, an international humanitarian law apprais-
al of the audits was clearly warranted. article 46 of the hague regulations express-
ly exempts private property within the fund from seizure. public immoveable prop-
erty is limited to administration and use for the benefit of the occupied state who
retains title during the period of occupation. public moveable property title passes to
the belligerent but the appropriation is limited to military purpose and certainly not
for the economic aggrandisement of the occupier. The resulting abuse of resources
within the Dfi, far from shaping an independent iraqi economy instead amounted to
an economic annexation of the territory far exceeding the legal restrictions of inter-
national humanitarian law.
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Introduction

“To discuss once more the German-Jewish dialogue seems superfluous at best, an

effort to recapture a history which seems to have failed.”1 Mosse appears to provide

an appropriate epitaph to a fraught2 and vast subject which nevertheless continues to

command an immense level of scholarly attention. This article will discuss the seem-

ingly rival responses to the German-Jewish dilemma of two representative figures,

Moses hess and abraham Geiger, namely Zionism and reform, each of which pro-

posed to remodel the Jewish people towards its own vision of the future, either as a

territorial nation on a par with other great nations, or as a purely spiritual people in a

state of permanent worldwide dispersal whose new purpose was to provide a moral

example to others. These putative ‘answers’ to the ‘Jewish Question’3 will be con-

sidered in turn, with the aim of demonstrating that parallel, as opposed to more con-

ventional, contextual analysis, clearly brings out shared concerns and goals. The con-

clusion discusses their now largely intertwined legacies in the context of post-shoah

(holocaust) Jewish identity.

Moses Hess and the Nationalist ‘Answer’

Moses (Moritz) hess (1812-1875), though born into a traditional Jewish family, had

a somewhat limited Jewish education. his diaries vividly reflect the dilemmas of the

first generation to fully emerge from the ghetto, to find themselves confronted with a

new and very alien outside world. True to the spirit of Bildung,4 which typified

German Jewry, hess planned to break out of his restrictive traditional environment

through education and self-improvement, and to this end read widely and enrolled

briefly in Bonn university. he was involved for many years in radical socialist cir-

cles, both in Germany and in Paris, including a longstanding collaboration with Marx

and engels. The revival of israel: rome and Jerusalem, the last nationalist

Question (1862), his only work of Jewish significance, received little contemporary

attention from either socialist or Jewish circles as it served the political interests of

neither. he died in relative obscurity, albeit eulogized for his contribution to

european socialism.5

one key aim of rome and Jerusalem is to demonstrate that Jewish assimi-

lation in Germany is doomed to failure and catastrophe due to the primordial racial

antipathy of Germans towards Jews.6 hess’s now infamous and almost hackneyed

indictment of assimilation is extremely problematic to evaluate, as ensuing events

would seem to reinforce the impression of almost clairvoyant insight.7 while it is

The Jewish idenTiTy Crisis: 

Two rival ‘answers’ To The ‘Jewish QuesTion’

naTalie wynn



59

necessary to beware of exaggerating the significance of his grim predictions,8 it is,

nevertheless, hard to dismiss his chilling resonance, especially as violence, both

physical and theoretical, had been an element of the ‘Jewish Question’ in Germany

from its very beginning.9 hess firmly believed that national revival in Palestine was

the only real solution, one which would bring about a political and cultural renewal

of the Jewish spirit which, in turn, would inspire all of humanity, leading it towards

the culmination, or ‘sabbath’, of history.10 The text’s mixed messages, which hess

himself struggled, unsuccessfully, to harmonize into a coherent whole, have led to

multiple interpretations, sometimes driven by overt political concerns, allowing his

work to be simultaneously viewed as a disjunction, a re-working and a culmination

in relation to his earlier writings.11

hess felt that Judaism preserved the kernel of a national identity in its basis

in the Palestinian agricultural cycle, its longing to return to Zion and its preservation

of the hebrew language. in addition, the centrality of the family, the Jewish people

in microcosm, fostered sentiments of unity, fellowship and nationhood.12 he believed

Jewish heritage would ultimately be enriched by its contact with wider society, and

that the crisis this confrontation had engendered was already beginning to pass.13

hess hoped that a national revival would bridge the gap between reform nihilism and

orthodox obscurantism, both of which he condemned; reform for ‘selling out’ on

Jewish national identity in return for emancipation, and orthodoxy for its inflexibil-

ity and petty rabbinism.14 hess’s own relationship with Judaism was highly ambigu-

ous from his youth, as his once-off use of the name Moses suggests.15 his represen-

tation of Judaism is not only sentimental and romanticized but distant; as far as he is

concerned, the only value in living an observant Jewish life seems to be the preser-

vation and transmission of tradition.16 Being childless, he is free to leave such mun-

danities to others while he engages in intellectual speculations, which, needless to

say, owe as much to secular philosophy as Jewish tradition. his supposed return to

the Jewish fold never seems to have extended beyond correspondence and some

involvement in Jewish organizations, which, for most commentators, casts doubt on

the sincerity of his self-proclaimed reversion.17

hess’s scanty practical programme seems largely indebted to Tsvi hirsch

Kalischer’s drishat Tsion,18 yet this does not prevent various commentators from giv-

ing it disproportionate emphasis, particularly where it neatly ties in with labour

Zionist concerns.19 hess’s apparent lack of nationalist activism20 stands in sharp con-

trast to his lifelong efforts on behalf of socialism, and, indeed, to the way in which

Kalischer, and later herzl, followed up their writings with extensive lobbying. it is

easy, therefore, to see why herzl succeeded where hess did not, despite a certain sim-

ilarity in their ideas, personal background and public reception. is hess’s statement

that the first and foremost obstacle to national revival was the fostering of national

sentiment merely a convenient excuse for inertia, and for failing to engage with the

practical implications of this observation?21 Perhaps he recognizes that his pro-
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gramme lacks the crucial mass ingredient, never moving beyond romantic rhetoric to

address the real social and political issues.22 he is similarly vague as to how Palestine

was to be acquired by the Jews, suggesting the creation of colonies by the Great

Powers, the purchase of land from the ottomans, and even hinting at revolution, pre-

sumably in the voluntary, peaceful, historically-rooted form which he generally

favoured, though this is never clarified.23 or perhaps hess’s practical shortcomings

are better seen as an acknowledgement that his new ideal is neither straightforward

nor easily achieved. hess may have seen his work more as a significant move in the

right direction than a conclusive answer, which plays on his strengths as an intellec-

tual and deliberately leaves the pragmatic aspect to those better equipped to tackle it.

indeed, his marginal position regarding western Jewry deprived him of the institu-

tional means or connections to take effective action, or even to be taken seriously.24

his significance nowadays lies more in his rediscovery by the early Zionist move-

ment than in any practical achievement, as indicated by the fact that he is now almost

universally known as Moses, and more immediately associated with Zionism than

with socialism. lacking the practical dimension required to make it a truly viable

‘answer’ to the ‘Jewish Question’, hess’s response is too incomplete, raising more

issues than it can possibly lay to rest.

Abraham Geiger and the Reform ‘Answer’

having devoted his entire life from an early age to the joint aims of scientific study

of Judaism and religious renewal through reform, abraham Geiger cuts a somewhat

more straightforward figure than hess.25 as a founding father of reform ideology

and an advocate of measured Jewish acculturation, Geiger was implacably opposed

to the nationalism of hess, who was equally outspoken on the subject of reform. it

is evident from their remarks26 that neither truly understood the other’s cause, nor

wished to. This brief survey of Geiger will parallel previous observations regarding

hess, examining Geiger’s contribution to Jewish reform and thought, and the via-

bility of the reform cause, as he envisaged it, as a response to the ‘Jewish Question’.

abraham Geiger (1810-1874) hailed from an observant Jewish family with

a good religious pedigree. his education was traditional with some secular elements,

demonstrating that the concept of Bildung had even filtered into very orthodox fam-

ilies.27 he too experienced serious contradictions between his traditional upbringing

and new, secular learning. with his family’s reluctant assent, Geiger attended univer-

sity, both obtaining his doctorate, and being ordained a rabbi in the same year, 1832.

with his associates, Geiger developed the basic principles of Jewish reform ideolo-

gy,28 arising from the realization by a more educated and acculturated second gener-

ation of the need to provide a systematic rationale and programme.29 Geiger’s great-

est passion was Jewish scholarship, and he was greatly disappointed that his aca-

demic work failed to make any significant impression. in 1871, he was appointed

Professor of Jewish history and literature at the new hochschule für die

wissenschaft des Judentums, fulfilling his lifelong ambition to be involved in an
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institution where Judaism would be studied according to the academic standards of

the day. his death was deeply mourned by German Jewry but, like his life’s work,

barely noticed by Christian academics.

Geiger, like hess, believed in the constructive type of revolution that

worked together with history, fearing that destructive change would dangerously

weaken Judaism, distancing it from its historical past and traditional roots. also, like

hess, he believed in sociocultural evolution, a nineteenth-century concept, which lent

itself to ideologies of change and progress.30 Both Geiger and hess aspired to gain

recognition for what they saw as the rightful place of Judaism as the backbone of

world culture and history, and to prove that it had always been a vibrant and creative

force, with an ongoing role to play in wider society, thus inverting the historical bal-

ance and going against the grain of conventional nineteenth-century intellectual wis-

dom. Geiger’s Jewish ‘spirit’ had a largely inward dynamic, constantly renewing

itself as part of a process of natural growth and progression, a living entity on a par

with Christianity.31 he believed that tradition and revelation were, and always had

been, self-regenerating, repeatedly renewed through contact with the outside world in

an ongoing process, and was one of the first scholars to give serious consideration to

the idea that changes in Judaism were prompted by external circumstances as well as

inner spiritual development.323 hess’s spirit had a more outward focus, as a unique,

spiritual form of genius that, via Christianity, served as the true force behind

european culture and vision, which turned the contemporary scientific and theologi-

cal consensus regarding Jewish uniqueness into something positive, justifying nation-

al renewal.33 Geiger was constantly torn between the desire, as a rabbi, to preserve

the continuity of Judaism, and the need, as a scholar, to relentlessly pursue historical

truth.34 having originally believed that a select few intellectuals should spearhead

change, he eventually came to realise that nothing could be achieved independently

of the community. enduring reform, therefore, necessitated great caution, with cal-

culated and limited change, as the conscience of the individual was insufficient jus-

tification for a widespread, radical break with tradition.35 although enforced slug-

gishness and lip-service to practices he no longer believed in was a great source of

despair and frustration,36 Geiger nevertheless worked hard to prevent schism in the

wider community, having eventually concluded that it lacked any historical justifica-

tion.37 he sought precedent through his scholarship for the change he desired, based

on the premise that every generation should re-evaluate their Jewish heritage, and

creatively address the new challenges of their day.38 Geiger, like hess, respected the

Jewish past, but in a more grounded sense, as an invaluable and enduring source of

facts and ideas, which could provide a basis for renewed piety and life in the Jewish

community.39 he was the first Jewish scholar to extend new modes of biblical criti-

cism to the Pentateuch, which was further than many others were willing to go. The

downgrading of Pentateuchal authority made it possible to relativize those laws that

he disagreed with.40 unfortunately, however, in subordinating his research to politi-

cal and theological interests, Geiger, like hess, was vulnerable to flawed, anachro-
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nistic judgements and selectivity.41 Therefore, his rationale was not so far removed

from hess’s, albeit to different ends, which, from a reform perspective, were nobler

and more respectful.  

Koltun-Fromm observes that hess also believed in a flexible and develop-

ing tradition, the oral one, which invigorated Judaism, ensuring the survival of Jewish

faith and identity in exile.42 he believes that hess also sought reform, but one sensi-

tive to ritual, custom, hebrew and the authority of rabbinic and medieval commenta-

tors, things which did not always impress Geiger, although they did force his hand.

hess’s strident condemnation of reform, as Koltun-Fromm notes, shows a lack of

understanding of the project of its mainstream.43 This is not surprising, given that he

was largely out of touch with the Jewish community. Geiger, on the other hand, was

not solely concerned with the lofty, intellectual aspects of his calling, and was

unafraid to tackle its more practical side, despite his gruelling daily schedule of

study.44 he had no reservations in condemning what he disliked and disapproved of

in Judaism, refusing to make excuses for the things he was uncomfortable with, heap-

ing scorn on rituals and traditions, which he believed to have no value or relevance

to modern Jews, and advocating the abolition of anything he felt hindered his con-

temporaries from connecting with their faith.45 Though Geiger’s attitude at times

appears extreme by today’s standards, it is at least the honest product of a clear reli-

gious conscience and consciousness. in retrospect, he was, in many ways, ahead of

the times in his vision for Judaism, and many of the ideas that seemed excessive to

his contemporaries are now widely accepted by non-orthodox Jews, even while some

of his other conjectures have proved shortsighted or inaccurate.

Geiger, like hess, had a universal notion of Judaism, its mission and its mes-

sianic potential. he claimed that Judaism had had this outlook and aim from the

beginning, best expressed in the so-called ethical monotheism of the prophets, which

could provide a meeting-ground for Jews and Christians.46 Geiger differed, however,

in having a european focus as opposed to a nationalistic, Palestine-based one, as he

believed that religion had come to replace nationality as a result of exile.47 as nation-

al history was part of the distant past and did not have a future, he felt that further

Jewish development could only occur in a religious context.48 Geiger preferred not to

link Judaism to any particular land, or even solely to the Jewish people, but rather to

the history of the individual countries of Jewish dispersion.49 however, his univer-

salistic aspirations also caused him to be unduly callous towards those Jews he con-

sidered uncivilized and therefore unsuited to the project, summarily dismissing the

plight of eastern and oriental Jewry as a matter for non-Jewish commentators and

politicians, and believing that the only universal Jewish concerns involved western

developments, which would subsequently serve as a role model for other Jewries.

unlike hess, he never came to realize that the predicament of Jews beyond the bor-

ders of western europe was very much a universal Jewish problem. his coldness

regarding the damascus affair of 184050 is painfully ironic in light of the subsequent

plight of German Jews, and in comparison with hess’s grim prognosis.  
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Geiger’s legacy has undoubtedly had a far more direct and wide-reaching

impact on world Jewry than hess. his immediate influence extended far beyond his

own congregants to the development of German Jewry as a whole, and eventually to

that of Jewish reform worldwide. Geiger proposed a model of Judaism that was

viable for modern times, that could not only withstand but encourage ongoing scruti-

ny, introspection and renewal. however, in enthusiastically embracing and encourag-

ing assimilation, and in seeking to rationalize practical reforms which were often

influenced by the external norms of wider German society and its liberal

Protestantism, Geiger was somewhat naïve. his general optimism regarding

Germany would, of course, prove to be catastrophically wrong; hess’s pessimism on

this count proved to be far shrewder. on the other hand, Geiger’s vision for Judaism

and Jewish scholarship was somewhat ahead of his time and is now standard reform

fare. it has far more potential for ensuring Jewish self-perpetuation than a wishy-

washy appeal to a romanticized past, which offers nothing concrete on which to build

a future. he provides a strong basis on which to foster inner Jewish resilience and

self-respect in the face of a sometimes hostile Christian majority. however, in terms

of the ‘Jewish Question’, it overlooks one significant point, which hess and many

others picked up: the contemporary Christian distaste for the assimilated Jew above

even the most traditional east europeans.51 despite his reservations at growing

German militarism,52 it is questionable whether Geiger’s absorption with the Jewish

community and its future direction left him any scope to be concerned with the sub-

tler nuances within wider German society. of course, he was not alone in this, and

cannot be condemned for failing to foresee the horrific events to come any more than

hess can be endowed with prophetic clairvoyance. But, in concentrating on inner

Jewish regeneration, Geiger’s brand of reform is not broad enough to address the one

Jewish issue that permeated the whole of society. it is too self-contained, leaving a

vacuum with regard to concerns that would ultimately prove to be of critical impor-

tance.

Conclusion: The Legacies of Hess and Geiger Evaluated

Both hess and Geiger have bequeathed momentous ideological legacies to the Jewish

people: hess, indirectly, as a harbinger of the labour Zionist movement, which had

significant impact on the formation and early character of the state of israel; Geiger,

directly, as a founding father of Jewish reform, playing an instrumental role in devis-

ing a form of Judaism equipped to meet the continuing challenges of modern socie-

ty. Both ideologies have had considerable influence on the shape and direction of

Judaism and the Jewish people since their inception, and look set to continue to do

so. in a new Jewish world indelibly marked by the shoah, they have become increas-

ingly compatible, though in the time of hess and Geiger, they were polar opposites,

as, indeed, their proponents appeared to be. yet parallel analysis reveals that hess and

Geiger did, in fact, share a considerable amount of common ground, which is gener-

ally obscured by the tendency to investigate each purely within his own primary con-
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text. This should not necessarily come as a surprise, however, given their common

intellectual background of enlightenment and romantic philosophy, and their com-

mon starting point of the fundamental tension between the internal life of Jewry and

the wider life of society as a whole.53 The strengths and weaknesses of both prevent-

ed them from developing truly adequate answers to the ‘Jewish Question’, rendering

their noble and putatively universal ideals too narrow in scope to address vital issues.  

hess and Geiger often used the same arguments to bolster very different

goals and priorities, however, ultimately, both sought Jewish self-empowerment,

albeit through different means, refusing to allow Judaism to remain passive within its

rapidly-changing environment. hess wished to ‘normalize’ the Jewish situation

through formation of a state in which Jews could actively participate in all walks of

life and thus renew themselves culturally, politically and spiritually. Geiger’s ‘nor-

malization’ entailed bringing Judaism into line with modern western society, build-

ing up the dignity, spirituality and intellectual dimension which he thought was lack-

ing, in order to allow Jews to participate confidently and actively in wider society.

Both sought to keep their co-religionists ‘on board’: to help them retain and deepen

their self-respect as Jews, and to ensure their continuing loyalty and identification

with the Jewish people. as part of their strategy, both hess and Geiger rewrote his-

tory in favour of Jews and Judaism. each sought to equate a different set of secular

ideals with Judaism, yet to the same end. They interwove significant events and fig-

ures from the Jewish past with secular and Christian history and philosophy in order

to bolster their credibility among Jewish followers and to prove their point to the

wider world. shared philosophical views led to the construction by both of a dynam-

ic and self-perpetuating Jewish genius and creativity, which had secured the survival

of Judaism in hostile times, and would bring it once again, when rehabilitated, to the

forefront of history, as the basis of a new and better world order. Both believed Jewish

ethics to be universal, and best expressed by the prophets. Judaism would lead by

example: in hess’s view, from Palestine, the birth-place of western religion and civ-

ilization; to Geiger, from western europe, whence its values would gradually

emanate in order to eventually encompass the entire world. Both were, to an extent,

ahead of their time, mocked by their contemporaries, and denied the recognition they

so anxiously sought. each was at once visionary and myopic, lacking the level of

groundedness and realism which would have given them the recognition they craved:

hess, from the Jewish community, and Geiger, from the academic world.  

Thus, it seems relevant to ask whether hess and Geiger really represented

competing ideologies at all, or whether, polemics aside, they actually developed the

same response to the ‘Jewish Question’ and arrived at the same conclusion, that Jews

had to take urgent action in order to claim their rightful place in the world. Both had

found their initial encounter with secular ideas difficult and troubling, and both real-

ized that, on the wider scale, the meeting of Judaism with modernity had yet to be sat-

isfactorily resolved. each sought, not entirely successfully, to remedy the ongoing

Jewish sense of discord, confusion and rootlessness with an ideology possessing suf-
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ficient ‘homegrown’ context to provide for the continuity and future of Judaism.54

Geiger far outstripped hess in terms of achievement and direct impact, yet hess’s

instincts regarding assimilation links him to events of even more immense and far-

reaching consequence for the Jewish people as a whole: the horrors of the shoah, and

the social, cultural and spiritual renewal brought about through the subsequent for-

mation of a Jewish state. These watersheds continue to resonate powerfully, not just

with Jews from all religious backgrounds, but with all humanity, both positively and

negatively.  

each legacy has greatly enriched Jewish identity, culture, faith and people,

despite having fallen short of what their proponents perceived and envisaged. neither

hess nor Geiger fully succeeded in addressing the ‘Jewish Question’, and neither pro-

vided an overarching solution to the problems of modernity. each gave their succes-

sors the tools with which to construct more comprehensive ideologies in order to

meet these challenges, yet ultimately neither ideology was sufficient in itself to fully

address the issues of Judaism either then or now, as highlighted by the ongoing inter-

dependence of israel and the diaspora on political, economic, cultural and even basic

psychological levels. israel provides a focal point and a unifying factor for much of

world Jewry, and is often a major element of Jewish identity. Thus, israel is, for many,

entwined with non-orthodox and secular Jewish identity, and the legacies of hess

and Geiger, for all their shortcomings, continue, in tandem, to be deeply meaningful

for Jews today.
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in the united states, the institution of slavery existed for more than two hundred

years, and has become a major theme in the study of american history. most

americans of the time either supported slavery or accepted it as the status quo.

however, there have always been individuals and groups that, for one reason or

another, believed slavery must be abolished. though these groups were a minority of

the population, they exerted more influence on the nation than their numbers would

suggest, and they played a crucial role in the eventual emancipation of the slaves. For

these reasons, historians must take a closer look at the activities of abolitionist

groups. many of these anti-slavery groups were organized during the 1830s. one of

these gatherings was the american anti-slavery society, which was a small organi-

zation that employed various tactics to bring slavery into the public eye and to bring

about the eventual downfall of the system. the american anti-slavery society used

petitions as a strategy to fight slavery via political means; however, these strategies

in and of themselves were not successful. it was only after Congress passed the gag

rule, forbidding anti-slavery petitions to be heard in the house of representatives,

that the anti-slavery movement began to grow and become dynamic as many former-

ly apathetic individuals joined the movement to fight Congress’ imposition of white

rights via the gag rule. this paper examines the abolitionist strategy throughout the

1830s and its relationship to the american public and the us Congress through the

adoption of the 1836 gag rule.

the 1830s and 40s were a turbulent period for abolitionists. there existed

simultaneously a growing anti-slavery movement and the accompanying reactions

from slave holding interests. many anti-slavery societies were created during this

period as individuals with abolitionist sentiments banded together for mutual support

and to reach a wider audience. the new england anti-slavery society was founded

in boston in 1832, and the american anti-slavery society followed in 1833.1 this

move towards anti-slavery was encouraged by the emancipation of british slaves by

parliament in 1833.2

however, with each movement or action by the abolitionists, the reactions

became more severe. as “southern leaders adopted the policy of defending slavery as

a righteous institution,” anti-slavery sympathizers became more unwelcome in the

south.3 Various laws were enacted that redefined the status and rights of free blacks,

and created harsher penalties for whites who assisted them. “abolitionists became

scapegoats for every southern trouble,” and were censored, persecuted, and driven

from the south.4

Censorship and White ameriCa:  

abolitionist strategy and the gag rule

sarah Crider arndt
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these changes were not the sole province of the south; northern states also

limited both the freedom of blacks and the ability of whites to express their views on

slavery. in 1831, free blacks still had the right to vote in six northern states, but as the

decade progressed these rights were gradually eliminated.5 northern mobs attacked

abolitionists’ meetings, destroyed property, and in some instances killed free blacks

and abolitionists for their activities.6 in 1835, public meetings in several northern

cities branded abolitionists as fanatics and “nigger-lovers.”7

politically, repression of the anti-slavery movement took place at the local,

state, and national levels. the issue of anti-abolitionism was a form of loyalty poli-

tics used by southern politicians to promote themselves by attacking their fellow

southerners as being too soft on slavery. this spilled over into national politics since

“southern national politicians, when competing to be hardest on slavery-related

issues, could force northern allies to grant concessions, lest their party lose southern

constituents.”8 toward this end many southern states issued resolutions asking their

sister northern states to pass laws to suppress abolitionist societies. many such reso-

lutions were considered by northern legislatures, if not adopted.9 these movements

and resolutions all served as precursors to the gag rule which was passed in the house

of representatives in early 1836.

the gag rule was a reaction to abolitionist action; it tightened existing cus-

toms of ignoring petitions concerning slavery. a clear understanding of the anti-slav-

ery society’s strategy and actions is necessary to see whether the gag rule was an

appropriate or understandable reaction by slavery’s defenders.

abolitionist sentiments grew from several places in the early 1830s. this

period saw a growing reform movement developing in men and women from the

north fueled by an evangelical revival and republican ideals. this reform focused on

the new factory labouring class, the poor, infirm, and the impious, under which cate-

gory the aristocratic slave holder stood as a prominent example. among these groups,

the enlightenment ideals of liberal humanism, the supremacy of reason and the nat-

ural rights of man formed the underpinnings of their moral world-view. the reform-

ers called for immediate, not gradual improvements in their causes, and this temper

was adopted by many future anti-slavery leaders. these men included William lloyd

garrison and arthur and lewis tappan who combined these enlightenment ideals

with “republican virtue and social responsibility, and Christian righteousness and fer-

vor.”10 men such as garrison and the tappans formed the kernel of anti-slavery soci-

eties which began to grow and spread throughout the north.

these societies developed several strategies for spreading their anti-slavery

message. While there was some dissent over the methods that should best be used,

early abolitionists relied on moral suasion to convince others of slavery’s vileness.

societies organized lecture circuits, published newspapers, held rallies, and “adopted

modern methods of media saturation.”11 one of the first petition strategies was to dis-

tribute letters, pamphlets, and petitions directly to the slave holders in an attempt to

convince them to willingly emancipate their slaves.12 the american anti-slavery
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society, in June 1835, developed an elaborate plan to publish and distribute through-

out the south a small folio of anti-slavery propaganda. the society raised more than

$14,000 to fund their project.13

these mailings were not well received in the south. Citizens of Charleston,

upon hearing that the mailings were to be delivered to their town, broke into the post

office and burned the packages of propaganda. mobs from across the south dupli-

cated these actions, and issued rewards to anyone apprehended carrying these inflam-

matory publications. Citizens called for, and states instituted, censorship of the mails

to prevent these papers from being distributed and inciting riots among the slaves.

this fear was close in the minds of many southerners, since it had only been four

years since the bloody nat turner rebellion in Virginia.14

some states also responded by passing laws to make it illegal to teach slaves

or free persons of colour to read. south Carolina passed one such law in 1835 after

anti-slavery mailings started to arrive en masse. these laws did not please everyone,

and a group of white southerners wrote a petition to the south Carolina legislature

later in the same year asking for the repeal of the law on the grounds that it was

important to teach their slaves to read the bible. they believed that the law was

unnecessary, since “the probability that abolition fanaticism will ever rise higher than

it has done is not very great, yet we have found ourselves perfectly competent to

defend ourselves without any such aid as that law in question contemplates.”15

the strategy of petition and letter writing was a failure to many abolition-

ists, since few converts in either the north or south were won. southern slave hold-

ers were angry and had lashed out violently against the anti-slavery societies, while

“most northerners had learned they could live with southern censorship of dixie, so

long as censorship stayed south.”16 this was a crisis for abolitionists, not because

they feared the violence, but because their strategies had yielded little results, “even

at its most conservative, early abolitionism failed to attract widespread northern sup-

port.”17

president andrew Jackson added a new dimension to the conflict when he

brought the federal government into the mix by taking a firm stand against the anti-

slavery petition campaign. in a speech at the opening of Congress in 1835, Jackson

recommended the “passing of such a law as will prohibit, under severe penalties, the

circulation in the southern states, through the mail, of incendiary publications intend-

ed to instigate the slaves.” this recommended bill was defeated by the unlikely John

C. Calhoun of south Carolina, who ironically wanted to preserve freedom of the

press.18

the reaction of the mailing campaign required the abolitionists to make

some small adjustments in their strategies. they began redirecting their flood of peti-

tions toward the federal government and those members of the house of

representatives likely to receive and present them. the anti-slavery societies wanted

to follow strictly legal lines, so they sent only petitions that asked for changes in slav-

ery in the district of Columbia, the domestic slave trade, the annexation of texas as
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a slave state, and other areas of federal control.19

petitions had always been sent to Congress, as the right to petition was guar-

anteed in the First amendment. even petitions concerning slavery were not rare:

“these proposals usually were referred to the appropriate committees, the committees

reported against them, the house accepted the report, and thus the subject was dis-

posed of.”20 there were, however, several factors that explain why a gag rule was

passed during the 1835-36 session of Congress.

First, members of the house of representatives were just as aroused by the

anti-slavery strategies as were the mobs attacking abolitionists throughout the nation.

the issue of slavery had been continually pushed by southern extremists as a form of

loyalty politics. With the recent abolitionist attacks, “[s]elf-respecting southerners

could not ignore their fellow slaveholder’s call to defy an attack on their honor.”21

the mailings and the anti-slavery petitions were a naturally divisive topic

throughout the nation. a second reason the gag rule was instituted at this time was

that slavery had become a topic of national discussion over the previous few months,

but members still hoped that its discussion could be avoided in Congress. they did

not want to encourage any debate on the matter, so they hoped to avoid it by censor-

ing the petitions the house would receive.

Finally, because of the anti-slavery society’s new strategy to flood Congress

with petitions, there were many more than had ever been previously presented. these

petitions and the ensuing discussion took hours of the house’s time within just the

first few days of the session. the gag rule was partially passed to allow the house of

representatives to continue on with their business of running the nation without

spending hours discussing the issue of slavery.

the house of representatives received the first few petitions in december

1835 and tabled them. delegates began to present more and discussion ensued over

how to handle these items. a mild version of a gag rule was temporarily adopted.

however, petitions continued to be read. Finally, henry l. pinckney of south

Carolina proposed a rule which would refer all anti-slavery petitions, any legislation

to regulate them, and any future matters which dealt with slavery to a special com-

mittee that would report back to the house. the committee would reply to petition-

ers that Congress had no jurisdiction over this matter, giving reasons which would

“enlighten the public mind.”22 though petitions were to be received they would not

be discussed or acted upon until the committee reported back to the house.  

When the committee made its report in may 1836 they proposed and helped

pass the original gag rule on slavery. the rule stated that any petitions, proposals, etc.

should be tabled immediately without being read or referred to. the committee

believed this should be done to “restore tranquility to the public mind.”23 after this

initial rule was adopted, little else was discussed by the house concerning slavery for

the remainder of the session.

the american anti-slavery society was very aware of what was happening

in the house of representatives throughout the debate over this preliminary gag rule.
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initially, the abolitionists reacted with outrage and disbelief that no northerners were

willing to stand up and protest this abridgment of the right to petition. the January

16, 1836 edition of the liberator, the american anti-slavery society’s newspaper,

reported on the debate, saying that “[n]ot a single member from the north arose,

either to call this calumniator to order, [a reference to mr. thomas of south Carolina

who called for the perpetuation of slavery in the district of Columbia] or to vindicate

the aspersed!”24

however, it did not take very long for the abolitionists to see the potential in

the situation. the January issue of the liberator also called: 

they were counting on the public’s response to ultimately win the day. an announce-

ment for the fourth annual meeting of the massachusetts anti-slavery society, a

branch of the american anti-slavery society, stated that “several subjects will be

brought up for the consideration of the society at its annual meeting, in which, not

only abolitionists but all our fellow citizens will, or ought to be, interested.”26 the

abolitionists clearly recognized the potential mass appeal that the gag rule had given

to them by infringing the rights of northern white society. as they themselves stated,

“we simply wish the public mind to be enlightened upon the subject, and if slavery is

wrong, as we believe it is, a virtuous people when properly enlightened will freely

abolish it.”27

one of the few outspoken opponents of the gag rule within the house of

representatives was John Quincy adams. adams, a former president, had entered the

house of representatives in 1831 and had been continuously willing to present peti-

tions on the topic of slavery, even those not from his own constituents.28 he was not

an abolitionist; rather he had indifferent feelings on slavery. adams believed that

slavery would be eliminated “by the will of his maker, and through means provided

by him in his good time,” and any contribution he made toward this end was only to

find favour with the lord, not to achieve emancipation himself.29 he represented

much of the northern population, who were generally ambivalent about slavery.

however, adams was dedicated to upholding the constitution, and with this

the right to petition the government. he was adamantly opposed to the gag rule, and

fought tirelessly to have it repealed. adams made his opposition to the gag rule

known immediately by shouting, “i hold the resolution to be a direct violation of the

Constitution of the united states, of the rules of this house, and of the rights of my

constituents!” and continued for the next several years to keep the issue of slavery in

the forefront by presenting petition after petition to the house.  

the anti-slavery societies followed adams’ progress closely, seeing in him

a well-spoken advocate with much wider support, who continued to discuss the issue

Friends of humanity, send on your petitions as fast as possible, and be not

discouraged though they should be laid on the table or cast out of the house.

What will ultimately affect and control Congress, in this matter, is a pow-

erful demonstration of public sentiment.25
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of slavery. abolitionists distributed reprints of congressional debates in the liberator

during especially vigorous times of debate. one of these moments occurred when

adams asked the house if he could read a petition sent to him by several slaves. this

caused an uproar in the house, but it was a brilliant strategy because it introduced the

topic of slavery into a debate without presenting a petition that could be gagged. the

petition in question was actually written by a master from Virginia, who prevailed

upon his slaves to sign it so it would appear that they were urging northerners to stop

the petition campaign because they were content to remain in slavery.30

the abolitionists helped adams in his campaign by sending petitions in the

hundreds to abolish slavery. they also sent petitions, whose topic was not slavery but

dealt indirectly with slavery and so could be read to the house, whose discussion

would eventually turn to slavery. adams, however, made it very clear to the aboli-

tionists that he was not out to free the slaves. in a letter to arthur tappan, adams

wrote, “my opinion is that slavery never will be abolished in the district of

Columbia,” and that “no action of mine can in the present state of things contribute

either to the abolition of slavery in general, or to its extinguishment in the district of

Columbia.”  he went on to say that since his actions seemed so unpopular to both par-

ties, he felt “the finger of heaven pressing upon my lips and dooming me to silence”

on the issue of slavery.31

though adams was in no way an average man, his ideas on slavery were

closely aligned with public opinion in the north, and just as he wished to support civil

rights, so did many others. “a potentially large sector of the public wished to protect

the abolitionist’s civil rights.”32 these individuals joined the petition campaign, cre-

ating a huge influx of petitions and names orchestrated by anti-slavery societies

springing up in towns across the north. in 1838, these societies had about one hun-

dred thousand members who combined to send petitions to Congress with approxi-

mately two million names.33 

the liberator regularly contained templates for petitions that abolitionist

groups could copy and circulate. these had blanks for constituents to enter their

names in the appropriate spot and ensured that groups across the north were acting

in a coordinated manner. one such petition reads:

organizers distributed these petitions to local chapters with instructions on how to

obtain signatures. When the petitions had been signed, local leaders sent them back

to the national headquarters so they could be forwarded to Washington.34 using this

system, an effective petition campaign could be organized with even the most unen-

to the honorable senate and house of representatives, in Congress assem-

bled:  the undersigned, women of [town], deeply convinced of the sinful-

ness of slavery, and keenly aggrieved by its existence in a part of our coun-

try over which Congress possesses exclusive jurisdiction in all cases what-

soever, do most earnestly petition your honorable body, immediately to

abolish slavery in the district of Columbia, and to decree every human

being free, who sets foot upon its soil.
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thusiastic local chapters.

on the local level women played an important part in the petition campaign.

they gathered names, organized fund raisers, and even spoke to other groups of

women. during the 1836-37 campaign, massachusetts alone turned in 21,000

women’s signatures and only 9,112 from men. the active participation of women in

the anti-slavery petition campaign stemmed from two reasons. the first is that the

anti-slavery societies were some of the only groups which allowed and encouraged

female participation on anywhere approaching an equal footing. the second reason

is that in the nineteenth century, women did not have the vote, so writing petitions

allowed them some participation in the national political process. Women’s partici-

pation in the anti-slavery movement became a very divisive issue but during these

early campaigns their participation was welcomed since they added much needed

numbers.35

many individuals who joined the anti-slavery movement and signed peti-

tions did not do so because of their feelings on slavery, but because they wanted to

protest the gag rule in general principle. abolitionists knew this, and used it to their

advantage. the august 1836 issue of the anti-slavery examiner published a tract

titled “to the people of the united states; or, to such americans as Value their

rights, and dare to maintain them,” which made the plea that “if Congress may thus

dispose of petitions on one subject, they may make the same disposition of petitions

on any and every other subject.”36 Clearly, this was not an attempt to gain pity for the

slaves but to harness white fears of tyranny for the anti-slavery cause.

the petition campaign continued for the duration of the gag rule. the peti-

tions were an effective strategy for the abolitionists for two reasons. First, they

allowed for mass participation as hundreds and thousands of signatures were gath-

ered. this was especially important to women, for whom this was one of the only out-

lets for political participation. though many of these individuals were not concerned

about the institution of slavery, the petitions gave them more exposure to the anti-

slavery cause and created important public sympathy. secondly, the flood of petitions

gave men like John Quincy adams effective tools for fighting the gag rule. these

gentlemen in the house of representatives presented these petitions in very ingen-

ious ways which served the dual purposes of helping to repeal the gag rule and bring-

ing the issue of slavery into the national spotlight.

the gag rule continued in effect for nearly ten years. during this time, the

house first renewed it at each new session of Congress and it was later written in as

a permanent rule for the house of representatives. adams and several other northern

Congressmen continued to fight for the duration, until during the 1844-1845 session

of Congress the rule was appealed in a strangely anti-climactic fashion.37 on the first

day of the new session adams moved for a vote to rescind the rule and won by a

count of 108 to 80.38 no major opposition was raised to this anti-slavery victory.  

anti-slavery societies met the repeal of the gag rule with restrained enthusi-

asm. the december 1844 issue of the liberator made the announcement with two
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sentences buried at the bottom of the page. “Freemen of massachusetts! of the

north!”, it read, “the gag law in Congress is repealed, and anti-slavery petitions are

now received and referred. pour them in, therefore, without delay, like the torrent of

niagara, and the bastille of slavery shall shake anew to its foundation.”39 the reason

for this limited response was that anti-slavery associations had begun to focus their

attention on more immediate concerns such as the mexican american War and the

enthusiasm for the petition campaign had worn down.  

the massachusetts anti-slavery society covered the matter more fully in

their annual report by its board of managers. the report told the detailed story of the

congressional record on the gag rule from the 1843-1844 session and then the details

of the law’s repeal. the report also made an important link between the gag rule in

the house of representatives and a mysterious supremacy of slaveholders.40

the ‘slave power’ alluded to in this report was an important manifestation

of the gag rule and the abolitionist petition campaign. as more northerners came into

the abolitionists’ sphere of influence they “began to ponder sympathetically the abo-

litionist analysis of the nature of slave power.”41 other issues such as the annexation

of texas, and the mexican american War reinforced these beliefs. or as the aboli-

tionist put it, “[p]erhaps nothing could have been devised to set forth in stronger col-

ors the point of degradation to which the north has been thrust, in consequence of her

compliances with slavery.”42 northern voters could see how the national govern-

ment, if not outright favouring slaveholding states, was willing to compromise to

keep the issue of slavery from splitting the nation apart. this idea of the ‘slave

power’ grew as the nation approached the eve of civil war, and continued to be an oft

repeated theme in anti-slavery rhetoric.

the gag rule was a watershed event in the history of the abolitionist move-

ment. before it was instituted, anti-slavery societies employed petition strategies with

few results. they were persecuted in both the north and the south, their newspapers

shut down, and their supporters harassed and some killed. the gag rule provided the

impetus for abolitionists to use these same strategies to thrust themselves into the

national spotlight and gather more widespread support.  

men and women such as John Quincy adams helped the abolitionists to

overthrow the gag rule. though they may previously have been apathetic over the

issue of slavery they supported the abolitionists out of fear for their own first amend-

ment rights. their participation gave the abolitionists much needed numerical support

and exposed them to the abolitionist rhetoric and cause, nurturing sympathy for the

anti-slavery movement. Without the motivation of the gag rule it is highly doubtful

whether the abolitionists would have been able to gain as much sympathy for their

cause.

though the gag rule has not been typically examined as a milestone on the

road to the Civil War, it did have lasting consequences for the relationship between

the citizens of the north and those of the south. anti-slavery petition campaigns

aroused fear and anger from slaveholders and resulted in tighter restrictions in the
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south and a call for suppression and censorship in the north. this attempt at censor-

ship, exemplified by the gag rule, was meant to keep the issue of slavery from caus-

ing divisions in the nation. instead, this censorship, fuelled by the abolitionist peti-

tion campaign, aroused a torrent of response from previously ambivalent northerners.

these northerners’ participation in the anti-slavery campaign, no matter how superfi-

cial, exposed them to radical anti-slavery propaganda and fostered sympathy for abo-

litionist ideas. though the north did not suddenly become an anti-slavery paradise,

the decade between 1835 and 1845 saw a marked lessening of anti-abolitionist senti-

ment in the north, and a consolidation of slaveholding interests in the south. For

these reasons, the gag rule and its effect on the anti-slavery movement are crucial to

historians’ understanding of the issue of slavery and protest from within white

america. 
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Introduction

Multiple studies have been assessed in order to identify the most important concepts

to consider when dealing with personality disorder (PD) in sex offenders. a large

body of empirical and comparative research surrounds this issue and many sound

conclusions have been made concerning the most prominent PDs in sex offenders as

well as using the Five-Factor Model of Personality to determine which traits are

found most frequently in these individuals. Mccrae and allik1 define the Five-Factor

Model of Personality as a hierarchical model of personality trait structure in which

specific traits can be categorized according to five broad factors: openness to

experience, conscientiousness, extraversion, agreeableness, and neuroticism. this

personality measure is used regularly by clinicians to determine whether an individ-

ual has a PD, according to the extent to which they exhibit each Five-Factor trait.

research shows that sex offenders are a clinical sample with a high prevalence for

PD.2 this makes them an appropriate group to study with regard to the relationship

between PDs and an inclination to commit sexual crimes. an important empirical

question in this case is, what role do PDs play in the likelihood that an individual will

victimize others sexually?

researchers have determined that schizoid, obsessive-compulsive, and

avoidant traits are often found in the sex-offending cohort and that poor attachment

may contribute to the onset of schizoid PD in many offenders.3 however, perhaps the

most interesting PD to understand in relation to sex offenders is antisocial PD.

opportunistic impulsivity and generalized anger are two dominant traits commonly

found in both antisocials and sex offenders and Greenall4 explores this link. in addi-

tion, the presence of sexual sadism in antisocial individuals may play a role in

whether or not certain antisocials will commit a sexual crime. research concerning

this issue finds that sadism may be a subset disorder in many people with antisocial

PD.5

the question also arises as to whether antisocial PD and psychopathy are

interchangeable terms. Millon6 states that while the disorders are often seen as clini-

cally equal within psychological literature, a distinction between the two disorders is

apparent. he addresses this issue of definition and concludes that antisocial person-

alities appear mentally disordered to others, while psychopaths usually seem very

‘normal’ when they are not committing crimes. Psychopathic traits are often found in

sex offenders, prompting Porter et al.7 to explore exactly which components on

hare’s Psychopathy checklist-revised are most common in these types of offenders.

Personality DisorDer, PsychoPathy, anD the Five-Factor MoDel

in the stuDy oF sex oFFenDers

Jillian sanDerson
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their findings indicate that psychopaths possess maladaptive personality traits not

found in non-psychopaths, suggesting that pathology generally results from extremes

in personality styles.8 For this reason, sex offender PD research may benefit by focus-

ing on the Five-Factor Model of Personality in order to determine which traits are

found most in sex offenders, therefore leading to a broader understanding of the per-

sonality structure of this cohort.9 researchers have found that personality inventory

tools such as the Five-Factor Model, the Millon clinical Multitaxial inventory

(McMi), and the neo Personality inventory (neo-Pi) can be used to investigate the

many common personality factors that underlie PD.10 stronger knowledge of the core

features of personality in sexual offenders with PDs will help clinicians better pre-

vent the reoccurrence of sexual victimization, in addition to treating disordered indi-

viduals accordingly. a closer look at several studies concerning common PDs in sex

offenders (with an emphasis on antisocial) helps to clarify the reasons why personal-

ity disordered individuals are more likely to commit sexual crimes than offenders

without a PD. Further, the Five-Factor Model can be used in regard to the personali-

ty pathology of these criminals so that clinicians may be made aware of the central

personality features of a person who is likely to harm others sexually. 

Personality Disorders Prevalent in Sex Offenders

Many research studies have been conducted to determine the most prevalent PDs in

sex offenders so that conclusions can be made concerning which aspects of person-

ality best predict whether a person will sexually offend. For example, Fazel et al.

designed a study that focused on male sex offenders over 59 because sex offences

account for 21% of convictions in this age group.11

the sample consisted of 203 men who were interviewed using the

structured clinical interview for DsM-iv axis ii personality disorders (sciD-ii), the

Geriatric Mental state schedule to measure mental state, and the semi-structured

interview. of the 203 men, 101 were sex offenders. it is important to measure sex

offenders against a non-sex offending population in order to establish a distinct focus

on the personalities of sex offenders only. in this study, the sciD-ii yielded that no

offenders could be diagnosed with dependent, schizotypal, histrionic, narcissistic, or

borderline PDs. therefore, personality was assessed by comparing traits for each dis-

order. in this case, researchers found that sex offenders demonstrated more obsessive-

compulsive traits and schizoid traits than non-sex offenders. interestingly, sex offend-

ers had less antisocial traits than non-sex offenders, which is contrary to the results

of previous studies. this matter will be discussed further with regard to a study done

by Greenall.12 in terms of severity of crime, it appears that individuals who commit

a more serious crime such as rape are more likely to be diagnosed with a PD than

those who commit less serious crimes such as gross indecency.13 thus, a correlation

can be made between severity of crime and severity of abnormal personality style. in

other words, the more severe the crime, the greater number of PD traits will be

revealed within an individual. it may also be noted that PDs are prominent in elder-
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ly populations of sex offenders, demonstrated by Fazel et al.,14 as 33% of their sam-

ple had a PD. this confirms that the population of sex offenders over 59 is an inter-

esting group for studying PDs because the commonality of PD within this cohort may

lead to greater implications about sex offenders in general.

as noted previously, the sex offenders exhibited more schizoid traits than

non-sex offenders. schizoid traits in a sex offender may implicate an inability to

relate to others in a responsible and appropriate manner. Bogaerts et al. have con-

cluded that this may lead an individual to offend sexually because of poor interper-

sonal attachments and failure to attain intimate relationships.15 often, patterns of

insecure attachment can be seen in individuals with disordered personality, so

Bogaerts et al.16 conducted a study to investigate whether attachment type played a

role in ontogeny of PDs in child molesters. in this instance, ontogeny can be defined

as the developmental history of a disorder. the sample consisted of 84 male child

molesters of all ages, selected from either educational training programs or Belgian

prisons. attachment style was measured using the adult attachment scale, resulting

in 33 child molesters being deemed secure and 51 child molesters deemed insecure.

PDs were measured using DsM-iv criteria. the researchers found that securely

attached child molesters exhibited less paranoid, schizoid, schizotypal, borderline,

avoidant, dependent, depressive, and passive-aggressive tendencies than did the inse-

curely attached child molesters. these findings suggest that attachment style plays a

large role in the development of certain PDs because the securely and insecurely

attached child molesters varied so greatly on scales of personality. this points to the

issue of PD ontogeny because, as mentioned earlier, sex offenders display more signs

of abnormal PD than non-sex offenders.17 the pattern formed here states that attach-

ment is the basis for personality, maladaptive personality is the basis for PD, and

those with PDs are more likely to sexually offend than those without PDs. the

research done by Bogaerts et al.18 seems to suggest that poor attachment style is at

the very core of criminal behavior, rather than just personality disorder. concerning

this research, the most significant variation between the two groups (secure/insecure)

occurred with the schizoid PD, as this disorder accounts for 36% of variation.

schizoids appear uninterested in interpersonal relationships and tend to isolate them-

selves from others. child molesters frequently experience fewer relationships of any

kind during childhood and adulthood and this may be a contributing fact to the high-

er likelihood of schizoid PD in child molesters. schizoids also commonly experience

sexual dysfunction and inadequate social skills, which may account for their desire to

have relationships with children who they see as emotionally congruent to them-

selves.19 an interesting relationship between schizoid PD and sex-offenders can be

made because the schizoid’s inability to communicate intimately with others may

lead them to force sexual intimacy upon a victim, therefore committing a crime.

Antisocial Personality Disorder and Sexual Sadism

Perhaps the most interesting PD to focus on with regard to sex offenders is antisocial



83

because in most cases, it is the most dangerous of the PDs. the DsM-iv character-

izes antisocial PD by lack of concern for the welfare of the self and others and no

remorse for harming others.20 researchers believe that antisocial PD is very promi-

nent among sex offenders. For example, Motiuk and Porporino found that within

their sample of 103 sex offenders, 43% had antisocial PD.21 similarly, Green and

Kaplan found that sex offenders are more likely than non-sex offenders to have

impulse control issues, also suggesting the presence of antisocial PD.22 however, a

study done by Berger et al. found that antisocial PD may not be the most prevalent

in sex offenders.23 these researchers conducted a study of a sample containing 70

male sex offenders. Participants were evaluated using the DsM-iii and 88.6% exhib-

ited at least one PD, with sadistic PD being diagnosed the most frequently (27.2%),

followed by antisocial PD (25.7%), paranoid PD (21.4%), and borderline PD

(15.7%). a 42.1% overlap between the sadistic and antisocial PDs, as well as a 31.6%

overlap between sadistic and borderline PDs were discovered. to further explore the

large overlap between sadistic and antisocial PDs, the researchers conducted a factor-

analysis of this group to compare antisocial PD and sadistic criteria and results indi-

cated one factor showing high scores on the sadistic and violent criteria in antisocial.

From these results, those working on this study conclude that there are at least two

patterns of antisocial PD. one type is ‘sadistic-aggressive’, which is characterized by

pervasive interpersonal cruelty and a struggle for domination, while another is ‘unre-

liable’ and tends to act for his or her own benefit. this experiment indicates that a

strong relationship does exist between antisocial PD and sadistic PD. however, per-

haps it would be more appropriate in a clinical setting to consider sexual sadism as a

subdimension of antisocial PD rather than its own PD. in this instance, Berger et al.

stress the importance of defining sadism as either a clinical syndrome or only a symp-

tomatic condition of antisocial PD because clinical overlap in these cases is so com-

mon.24

Antisocial Personality Disorder and Psychopathy as Similar but Separate

Diagnoses

in relation to the investigation of a relationship between sexual sadism and antisocial

PD, Porter et al. cite a strong association between sadistic sexual arousal and psy-

chopathy.25 however, this prompts the question of whether antisocial PD and psy-

chopathy are congruent disorders. Millon states that although distinguishing the two

may seem unnecessary because of their very close diagnostic criteria, they do exist

as two separate disorders.26 he consults hervey cleckley’s The Mask of Sanity to cre-

ate a clear distinction between the antisocial personality and the psychopath.

cleckley differentiates the antisocial from the psychopath by stating that the antiso-

cial is more likely to show outward signs of mental illness while the psychopath hides

beneath “the mask of sanity.”27 the psychopath seems to demonstrate the inner

detachment these individuals experience. in most cases, an antisocial is diagnosed as

mentally ill whereas a psychopath is someone we know and would never suspect of
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psychopathic behavior. cleckley’s reason for this is that psychopaths are generally

sincere individuals who come from ‘good homes’, but are nevertheless capable of

committing heinous crimes against others without remorse. this research suggests

that the distinction between antisocial PD and psychopathy may be that the antisocial

cannot hide their disruption of personality, but the psychopath can. Further, Millon

states that psychopaths usually demonstrate both antisocial (versatile criminal past,

parasitic lifestyle, sexually promiscuous) and narcissistic (egocentric, intolerant of

boredom, unempathic) personality traits.28 this combination of personality types also

sets the psychopath apart from the antisocial.  

now that the distinction between the antisocial and the psychopath has been

made, literature concerning the psychopathic sexual offender must be reviewed.

research done by Barbaree et al. found that psychopaths have a high level of eroti-

cization of physical violence, which may explain why psychopaths are likely to incor-

porate violence into their sexual pursuits.29 likewise, a study done by Greenall found

that some sex offenders are driven by sadistic sexual fantasies that develop into a

basis for violent predatory assaults.30 the author used hare’s Psychopathy checklist

(Pcl-r) in conjunction with the DsM-iv to measure psychopathy in an experiment

investigating the link between antisocial personality and sexual offending. the Pcl-

r is composed of two factors. the first factor is a measurement of interpersonal and

affective features with reference to the callousness of an individual. Factor 1 includes

traits such as superficial charm, grandiosity, pathological lying, lack of remorse, shal-

low affect, lack of empathy, and failure to accept responsibility.31 the second com-

ponent of the Pcl-r refers to a chronically unstable and antisocial lifestyle. Factor 2

is related to a need for stimulation, proneness toward boredom, lack of realistic goals,

poor behavioral controls, irresponsibility, and impulsivity.32 a point scale is used to

measure antisocial traits in individuals with scores ranging from 0-40; scores over 30

indicate psychopathy.33 note that many of the personality components in Factors 1

and 2 overlap with the DsM-iv criteria for antisocial PD, including impulsivity, fail-

ure to conform to social norms, aggressiveness, irresponsibility, and lack of remorse

(aPa, 1994). the link between psychopathic characteristics and antisocial traits is

made clear by this research, because an overlap is seen in the Pcl-r criteria for psy-

chopaths and the DsM-iv criteria for PDs.  

a study that further investigates this overlap was conducted by Porter et

al..34 these researchers were interested in exploring the psychopathic profiles of 329

male offenders from various canadian correctional facilities in relation to what type

of sexual crime they had committed. their sample consisted of 48 extra-familial child

molesters (14.6%), 37 inter-familial child molesters (11.2%), and 16 mixed

extra/inter-familial child molesters (4.9%). in addition, there were 103 rapists

(31.3%), 25 mixed rapist/molesters (7.6%), and 100 nonsexual offenders (30.4%).

the study found that all groups except the rapist/molester group contained more non-

psychopaths than psychopaths, as determined by the Pcl-r. additionally, the child

molester groups had relatively low rates of psychopathy, whereas the rapist and non-
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sexual offender rates were moderate. When the researchers investigated the profiles

of the offenders on the Pcl-r scale, they speculated as to why certain personalities

are likely to be child molesters and others are likely to be rapists or even both types

of offender. they noted that the mixed rapist/molester group scored the highest on all

Factor 1 scales for callousness and ruthlessness and were psychopaths in all cases. it

was predicted that thrill-seeking and impulsive behavior in the mixed rapist/molester

group included a sexual component. With regard to the Factor 2 scale, the rapists,

mixed offenders, and non-sexual offenders scored higher than the molesters for all

measures which suggests that these offenders are more likely to live a chronic anti-

social lifestyle than molesters. in fact, the researchers concluded that participants

whose victims were both children and adults were 2 to 10 times more likely to be psy-

chopaths than were other offenders.35

Sex Offenders, Personality Disorder, and the Five-Factor Model

Perhaps the most important implication of a study concerning psychopathic traits in

sex offenders is simply that higher scores on the Pcl-r have been associated with

higher levels of violence related to sexual crimes. however, this study allows for very

serious implications to be made about what personality traits can be found in which

type of sex offender, or even in the general population of sex offenders. Findings in

studies such as that by Porter et al.36 lead to an important question concerning the

underlying personality factors in sex offenders with or without PDs: is a sex offend-

er without a PD less dangerous than a sex offender with a PD? studies suggest that

the Five-Factor Model of Personality is a helpful tool when examining the personal-

ities of sex offenders because it allows clinicians to profile a person’s personality

rather than search for a diagnosis.  

researchers such as Madsen et al. believe that understanding personality

traits within sex offenders can be the key to discovering what exactly causes a per-

son to sexually offend.37 however, it is difficult to find a definitive relationship

between PD and the Five-Factor Model, especially regarding the distinction of

Borderline, schizotypal, avoidant, and obsessive-compulsive PDs on the Five-

Factor Model. Madsen et al. found that sex offenders are a good group to explore the

relationship between the Five-Factor Model and PD because they are a highly het-

erogeneous group and no specific PD has been previously linked to this group of peo-

ple.38 Porter et al. report that this heterogeneity relates to sex offender risk which

includes criminal diversity, treatment needs, and personality profiles.39 researchers

find that correlating PDs with high levels of neuroticism, extraversion,

agreeableness, openness, and conscientiousness may offer further understanding of

what types of personalities sex offenders possess.40 to explore this theory, a sample

of male child molesters from various probation service areas in the uK was evaluat-

ed by clinical and forensic psychologists using the neo-Pi and sciD-ii in order to

reach personality diagnosis.41 of the 44 participants, 23% met criteria for one PD,

11% met criteria for two, and 14% were diagnosed for three or more. this confirms
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that PDs are in fact prevalent among sex offenders. the distribution for specific DsM

PDs was 53% antisocial, 48% avoidant, 29% depressive, 24% paranoid and obses-

sive-compulsive; 19% borderline, 14% narcissistic, 10% passive-aggressive; and 5%

histrionic and schizotypal. this distribution indicates once again that antisocial PD is

the most frequently noted PD in sex offenders.42 on the Five-Factor Model, Madsen

et al. found that all PDs except antisocial were positively correlated with

neuroticism, which suggests that they all experience poor emotional adjustment.43

extraversion proved to be negatively correlated with depressive, avoidant, and

schizotypal PDs, which indicates that they share features of social withdrawal. in

addition, agreeableness was negatively correlated with passive-aggressive, depres-

sive, paranoid, schizotypal, histrionic, narcissistic, borderline, and antisocial PDs

indicating antagonistic features. lastly, openness was negatively correlated with

antisocial PD and conscientiousness was negatively correlated with paranoid PD

proving paranoids to be less scrupulous. By using neo facets with the Five-Factor

Model domains, Madsen et al. were able to determine not only what personality

domain each child molester fit into, but also what particular features of the domains

sex offenders are likely to represent.44 this enables clinicians to eliminate the per-

sonality features of a client that they need not focus on, in order to reach the core of

sex-offending behaviour.

another study that zeros in on the most fundamental aspects of personality

in sex offenders was conducted by lehne.45 he used the Millon clinical Multitaxial

inventory (McMi) and the DsM-iii-r to establish personality typologies that rough-

ly coincide with the PDs listed in the DsM-iii-r. the McMi uses a base-rating scale

where scores 75-84 indicate the presence of a trait and scores over 85 indicate disor-

der. sex offenders who use force often score high on McMi scales of social alien-

ation, chronic hostility, and peculiarities of thought. the author gathered a sample

(n=99) from men undergoing treatment in the John hopkins sexual Disorders clinic

and gave them an initial DsM-iii-r diagnosis. eighty-one men were diagnosed with

a sexual disorder or paraphilia and 18 men received non-sexual disorder diagnoses.

of the 99 men, 50% scored high on McMi scales for dependent PD, 36% scored high

for passive-aggressive PD. in addition, anxiety (47%) and dysthymia (44%) were the

most prevalent clinical symptoms. When interpreting the results of this study, the

author focused on the personality domains of neuroticism and extraversion because

they are the two domains most often linked with PD. For example, when compared

to the normal population, sex offenders tend to score higher on the neo-Pi for the

anxiety, depression, hostility, self-consciousness, impulsiveness, and vulnerability

facets of the neuroticism domain. in fact, neuroticism has been positively correlat-

ed with borderline, passive-aggressive, schizotypal, and avoidant PDs and individu-

als with these disorders are accordingly viewed as negative and discontented. the

study found a negative correlation between neuroticism and narcissistic and com-

pulsive personality, which makes sense because these individuals usually do not feel

discontented. several other correlations can be made including a negative correlation
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between extraversion and schizoid and avoidant PDs, a positive correlation between

conscientiousness and compulsive personality, as well as a negative correlation

between openness and schizotypal PD.46

these correlations are of great importance because they suggest that using

the Five-Factor and neo models to measure sex offender personality can be related

to the presence of a PD and the study of PDs in sex offenders leads to causal and

treatment implications for this clinical cohort. other researchers have used the McMi

to study the sex offending population because it provides sound measurement of spe-

cific personality features of participants. For instance, Bard and Knight conducted a

study in which 101 sexually dangerous men were measured by the McMi.47 Group

one was called ‘detached’ and included both rapists and child molesters that scored

high on the avoidant scale. the second group in this study was mostly (82%) rapists

with high mean scores on the narcissistic, antisocial, and histrionic scales. the third

group was generally the most dangerous and individuals scored high on the antiso-

cial and passive-aggressive scales. clearly, the narcissistic, avoidant, and passive-

aggressive scales of the McMi require further investigation in relation to sex offend-

ers because high scores on these scales are seen in multiple studies.48 also confirm-

ing results from lehne,49 costa and Mccrae concluded that PDs can be conceptual-

ized as maladaptive patterns of normal personality traits, as indicated by a study

focusing on the neo-Pi as a means to measure underlying factors related to McMi

disorders.50

the previous studies have been collected in order to illuminate an area of

clinical interest that warrants a great deal of additional study. Fazel et al. state that the

sex-offending cohort is pertinent to the study of PDs because it furthers current

understanding of the aetiological mechanisms associated with sex offending.51 a

broad range of PD research in sex offenders will aid researchers in discovering how

to establish risk assessment, predict recidivism, and select treatment for these indi-

viduals. another important implication for this type of research is its relevance in

public policy development and criminal trial proceedings. Fazel et al. note that in

recent years, legislative commitment to sex offenders has been controversial and

often not supported by scientific evidence.52 lehne also emphasizes the importance

of proper understanding of pathology within sex offenders.53 his study holds many

implications for forensic psychologists because they employ both PD models and

other methods to evaluate the personality of their clients. therefore, it is difficult for

them to explain pathology of a client in terms understood by persons within the jus-

tice system who are not familiar with clinical psychology. in cases such as these, sex

offenders and other criminals may not be properly represented in court, thus devalu-

ing the vast empirical research that has been dedicated to this area of study. the study

by Bogaerts et al. allows for implications insofar as attachment theory can be related

to how well a client will attach to a therapist.54 For instance, if a sex offender is

known to have an insecure attachment style, different therapeutic techniques will be

employed as compared to the sex offender with a secure attachment style.  
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Porter et al. and Millon recognize antisocial PD and psychopathy as very

common among all criminals, including the sex offending population.55 Psychopaths

and antisocial personalities differ in their personalities, motivations, and thought

processes, therefore a distinction must be made in order for proper treatment pro-

grams for each to be employed. Millon emphasizes that the terms psychopath,

sociopath, and antisocial personality are used loosely in literature, but should not be

thought of as mutually exclusive from one another.56 With regard to sexual sadism,

Berger et al. warn that even though its context within a clinical setting is rare and

unclear it is a dangerous personality trait and sexual perversion that is consistent with

many antisocial PDs.57

lastly, the Five-Factor Model is of great consequence to clinicians because

even if a sex offender does not exhibit a PD in a pure pattern, chances are they do dis-

play various maladaptive variants of normal personality.58 although sex offenders are

often considered to be the most dangerous and heinous of all criminals, it is impor-

tant to realize that many sex offending behaviours can be related to abnormal pathol-

ogy. the more research understands the basest mechanisms of a sex offender’s mind,

the more likely it is to develop measures to treat and even prevent sex offending

behaviour. Personality research is an extremely relevant area to study in this case

because it allows clinicians to evaluate a sex offender beginning at his/her core.  
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Introduction

as Walter Benjamin predicted in his seminal modernist essay, The Work of Art in the

Age of Mechanical Reproduction,1 the exponential technological advances we have

experienced since the turn of the 20th century have had cultural and social ramifica-

tions of significant import. contemporary theorists widely acknowledge that Western

society, under the governance of an advanced capitalist market ethic, has been irre-

versibly shaped and influenced by advances in technology and this has resulted in

explosive growth in the global marketplace. nowadays we inhabit a vertiginous,

media-driven world in which multitudinous communicative visual stimuli are avail-

able to the masses on a gargantuan scale. The ubiquity of the internet has revolution-

ized our lives and the proliferation of digital image, dvd and satellite Tv channels

has made an unquantifiable material impact on our phenomenological, sensory and

lived experiences. Within the pornographic sphere, the modes of production, the

diversity of produced images, the availability of these images, and the means by

which they are disseminated have been profoundly influenced by the rapid changes

apprehended in every stratum of visual media.2

in recent years, pornography has become a critical discursive topic. The

debate is diverse and complex. even feminist discourses form infinitely subtle and

graded dialogic lines that span the spectrum between the libertarian pro-porn and rad-

ical anti-porn divide. The theoretical questions that arise from the pornography

debate (concerning issues such as obscenity, freedom of choice, human rights, cen-

sorship) share a large degree of commonality with generic discourses concerned with

the potentially totalizing effect of mass culture in the wider sphere. The pornography

debate, therefore, can be viewed as a microscopic lens through which to intersect

with the macroscopic debate. 

in this paper, i will primarily employ the work of the postmodern theorist,

Jean Baudrillard, as a vehicle by which to advance contemporary debates on pornog-

raphy. By placing his work in conversation with the texts of other writers, i will

attempt to extend this debate into a broader political, social and cultural context than

that in which it is usually addressed; one which situates the pornography industry

within the potentially totalizing effect that other industrialized technologies and mar-

kets have on the consumer. 

The Active Producer and the Passive Consumer

any attempt to define the terminology of the words ‘pornography’ or ‘pornographic’

proves to be highly problematic. Many definitions rely on delineating pornographic
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material as that which causes offence, being obscene or exploitative specifically with-

in a sexual context. The entry in the oxford reference dictionary illustrates this

approach:

in this definition, not only is pornography defined within a sexual context but, in

addition, a link is identified between the consumption of pornographic material by

the consumer and the arousal produced in the consumer. in 1981, the radical feminist,

andrea dworkin, published a highly influential book entitled Pornography: Men

Possessing Women, in which she explained pornography in a different manner: 

although dworkin’s definition is primarily etymological, she also posits a link

between production and consumption in the pornographic sphere. The porne, a sex-

ual slave, was available to all and cheap to buy; she was a ‘low-end’ consumer prod-

uct. By highlighting the imbalance of power between the porne and the client,

dworkin situates the productive/consummative relationship as one which is deeply

compromised by the politics of power; suggesting that an unequal power dynamic is

evidenced by the activity of the market (for porneia) and the passivity of the product

(the porne herself). Moving the pornography debate into the contemporary sphere,

dworkin proceeds to argue that the technology employed by modern pornographic

industries not only supports this uneven power dynamic but creates it: 

in dworkin’s account, the sexual activity depicted in pornography elicits an obverse

passivity in the consumer who, when confronted with these graphic depictions,

begins to accept and believe in their legitimacy. not only is the agency of those

employed within the pornographic sphere compromised, so is the agency of the con-

sumer. The unequal power dynamic detailed by dworkin is not simply sexual, it is

social, cultural and, in all instances, political; delineating the pornographic industry

The explicit representation of sexual activity visually or descriptively to

stimulate erotic rather than aesthetic feelings; pictures or literature contain-

ing this.3

[Pornography] derived from the ancient greek porne and graphos, means

‘writing about whores’. Porne means ‘whore’, specifically and exclusively

the lowest class of whore, which in ancient greece was the brothel slut

available to all male citizens. The porne was the cheapest (in the literal

sense), least regarded, least protected of all women, including slaves. she

was simply and clearly and absolutely, a sexual slave.4

The technology (of pornography) by its very nature encourages more and

more passive acquiescence to the graphic depictions. Passivity makes the

already credulous consumer more credulous. he comes to the pornography

a believer: he goes away a missionary. The technology itself legitimises the

uses of women conveyed by it.5



93

as an arena in which power politics are played out. By defining pornographic mate-

rial in this manner, dworkin highlights the totalizing and disempowering effect of

industry en masse, of which the pornography industry is just one part. in her schema

it is the effects of production which render the consumer helpless, ineffective and

powerless, a receptacle onto which the forces of the market are successfully project-

ed. 

she bolsters her argument by making two epistemological claims; attesting

to the power of industrialised technology in the pornographic arena she suggests that:

(i) not only does the pornographic sphere evidence a conflation between medium and

message (i.e. that the medium is the message) but that (ii) the medium legitimates the

message. This conflation is the supreme coup d’état of productive industries - the

medium that they produce actually legitimizes the uses that they identify for it.

Therefore, according to dworkin, the consumer suffers from an epistemological delu-

sion - within the pornographic sphere the consumer believes that the male fantasy

enacted through the technical medium of pornography represents the actuality of

female sexual desire. simultaneously, the technological medium ingested by the con-

sumer convinces that consumer of the veracity of the ingested message:

evidentially, the pornographic industry operates in the same way, and has the same

effect, as any other industry within the marketplace. Therefore, dworkin’s argument

actually offers an insightful critique of global capitalism: a market, once created,

mutates like a virus and expands towards its own eternal preservation. The needs of

the market services are not the primal or primary needs of the consumer; they are

needs created by the market to sustain itself and engendered in the consumer to

ensure the market’s survival. 

Positioning the pornographic industry within this framework provides a

nexal resonance with the political theories of Jean Baudrillard who wrote extensive-

ly on industrialized consumption and production. according to Baudrillard, the

demands and needs of the market rely on the production of surplus products. human

needs are not directives from the consumer but are dictated to the consumer from

above, that is, from higher up the supply chain. Therefore, the fulfilment of needs is

embedded in unequal power relations, and is both ideologically and politically com-

promised. Baudrillard defines ‘needs’ thus:

The technology itself demands the creation of more and more porneia to

meet the market opened up by the technology. real women are tied up,

stretched, hanged, fucked, gang-banged, whipped, beaten and begging for

more.6

a function (induced in the individual) by the internal logic of the system:

more precisely not as a consummative force liberated by the affluent soci-

ety, but as a productive force required by the functioning of the system [...]

there are only needs because the system needs them.7
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Baudrillard and dworkin agree that the market is avaricious; servicing itself, its own

needs, rather than the needs of others and both claim that the pornographic industry

is entirely disconnected from what it claims to be about: sex. according to dworkin,

pornography has nothing to do with sex, ‘writing about sex’, ‘depictions of the erot-

ic’, ‘nude bodies’ or any other such euphemisms, it is concerned with the systematic

and visceral degradation of women.8 in this way, the pornographic industry operates

as any other industry: the cosmetics industry, the sports industry, the fashion indus-

try, the car industry. in reality, the function of these industries is not to concern them-

selves with our age lines, our body mass index, what colour we are wearing this sea-

son or the safety of our car. industries function to protect their own wealth, status,

privilege and power; they are simply and absolutely motivated by profit. 

as is apparent, Baudrillard’s arguments have much in common with

dworkin’s position. he claims that the pornographic industry, and any industry, is

powered by its own needs and desires; that the needs and desires evidenced in the

consumer are only simulations of desire and bear no relation to anything real:

“The only phantasm at work in porno [is] not the phantasm of sex [but] that of the

real and its disappearance into something other than the real.”10 desire has morphed

into another dimension, the ‘hyperreal’, as sex and desire are sublimated to the dic-

tates of production and production places an imperative demand on the consumer to

consume.11 For Baudrillard, desire has been divorced from the imaginary of the indi-

vidual (person) and handcuffed to the productive imperative of the collective (mar-

ket) and, therefore, individual agency is jeopardized. in short, Baudrillard argues that

technology has a totalizing effect on individuality as it leaves no room for the imag-

inary, for reciprocity or for agency; industry annihilates the world of symbolic infer-

ence then systematically re-invents it to service its own ends. The pornographic scene

is “totally oppressive” as it gives you “a little too much” and in so doing, “everything

is taken away from you”:

Thus, for Baudrillard, the traffic of industrialized technology is one-way. Formed by

the force of a productive trajectory, the endgame of the pornographic industry is pre-

emptive and pre-determined and the effects of this technology are anti-liberatory.

Pornography promises you the freedom to explore your desires, to express your sex-

desire is sustained only by want. When desire is entirely on the side of

demand, when it is operationalised without restrictions, it loses its imagi-

nary and, therefore, its reality; it appears everywhere, but in a generalised

simulation. it is the ghost of desire that haunts the defunct reality of sex.9

[Pornography] is a vision which immobilises seduction by sheer visibility.

it ‘gives you more’. This is already true of colour in film or television: the

colour, the sharp resolution, the sex in high fidelity [...] it gives you so

much that you have nothing more to add.12
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ual liberation but it fails to fulfil on this promise. instead it serves up generic, pre-

packaged, simulated fantasies masquerading as realities. 

Baudrillard suggests that the consumption of pornography is essentially a

passive exercise and this passivity, this lack of participation on behalf of the inert

observer, has obscene implications. i will return to this argument when i discuss his

views on ‘war porn’ but for now it is important to note that this passivity (which is

inherent in all that is pornographic and in all that is mass produced) allows consumers

to enjoy a distortion in their perceived realities as the market re-constructs, re-mar-

kets and re-packages realities for the consumer. Pornography is contextualized with-

in a scene that is not real but one in which the spectator futilely searches for some-

thing real; one in which “sex is graphically ‘rendered’ by [porno], but it is a render-

ing of something which has been concealed [as] porno is the artificial synthesis of

sex, it is the festival of sex, not the feast”:13

Thus, for Baudrillard, porno is industrialized production. it offers a representation of

reality - ‘hyperreality’ - and according to Baudrillard, hyperreality is at third remove

from reality, as it is a representation of a representation of the real. it is a perceived

reality reflecting back on itself: “Porno adds a dimension to sex – it makes it more

real than the real.”15 indeed, according to Baudrillard, pornography is a travesty of

sex because sex is nowhere in it and it is an exalted simulation as it is unable to rep-

resent the real. 

Capital and Fetish: Sex and the Baudrillardan Body

in a further exposition of industrialized hyperreality, Baudrillard claims that

the body has ceased to be a biological fact and has mutated to the status of cultural

artefact: “in a capitalist society, the general status of private property applies also to

the body, to the way we operate socially with it and the mental representation we have

of it.”16

according to Baudrillard, the global market perceives the body as both

“capital and fetish.”17 People invest in their bodies as they would invest in any other

consumer product, as the body is situated as a mode, a means and a receptacle of cap-

ital. The body is also a fetish; it is not repressed by the capitalist system, but glorified

by it. in fact, in modern consumer society, the body is perceived as the ultimate com-

modity, the most desirable of status symbols. such is the position of eminence given

to the body that we are encouraged to literally sculpt our bodies to fit the require-

ments of the capitalist system. Baudrillard calls this “managed narcissism”, as capi-

talism demands that consumers assume the needs of the market as their own. he is

specific about the abstruse ramification that this managed narcissism has for the con-

sumer directive in general and for the female body in particular:18

The voyeurism of porno is not sexual voyeurism, but a voyeurism of rep-

resentation and its loss, an intoxication (vertige) with the loss of the scene

and the irruption of the obscene.14
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Therefore, for Baudrillard, the market opposes individual freedom and agency and a

spirit of moral terrorism lies over the body. consumers are in cohorts with both the

code and its dictates and the body-object is the “most precious exchange material.”20

To succeed within the code involves surrendering, ecstatically, to its totalitarian

demands. Within the capitalist code it is our duty to perform to and serve the dictates

of the market. Thus, the consumer acquiesces to market imperatives and performs the

daily devotions of exercise, dieting, eating nutritiously, on the so called liberated

body. But the body is not free. it has already been subsumed within the coded capi-

talist world of hyperreality. Whereas in the past the sexual body was subversive, a

challenge and threat to authority, now it is a commodity subsumed and consumed

within the code of the hyperreal and the newly deconstructed body is now part of the

capitalist process of profit generation. But the consumer’s acquiescence with the cap-

italist code has dangerous consequences for the so-called liberated body. For

Baudrillard, the best that the modern body can represent is a hyperreal “coded sexu-

al signification”, it is not sexual in and of itself. Modern sexuality fails to represent

intimacy and sensuality and thus, Baudrillard claims that nowadays nothing is “less

certain than sex, behind the liberation of its discourse”:21

The body is a sign and sex a simulation. When (the simulation of) sex is on demand,

then the sign of sex is a hyperreal imperative. Then, there is no room for seduction

and, according to Baudrillard, seduction is necessary for reciprocity and agency.

implicit in the concept of seduction is freedom and choice. as seduction connects

with the world of the imaginary, if seduction is absent then the imaginary is lost. 

essentially, Baudrillard’s question is: how can an individual be seduced into

what is certain? if an event is sure to take place, if there is no tension, no expectan-

cy then there is no possibility for disappointment. When sex is accorded the status of

absolute ubiquity, when it is profligate in the promiscuity of its inescapable presence,

then there is no seduction. if there is no seduction then there is no challenge and the

reciprocity of social processes is lost. For Baudrillard, the effect of global capitalism

is that exchange value, symbolic reciprocity, is absent. as both the pornographic

industry and the body are merely components of a global industrialized economy,

This narcissistic reinvestment, orchestrated as a mystique of liberation and

accomplishment, is in fact always simultaneously an investment of an effi-

cient, competitive, economic type. The body ‘reappropriated’ in this way is

reappropriated first to meet ‘capitalist’ objectives: in other words, where it

is invested, it is invested in order to produce a yield. The body is not reap-

propriated for the autonomous ends of the subject.19

When all desire is channelled into the demand for enjoyment, when it

becomes limitlessly operational, it is without reality because without imag-

inary – it is everywhere, but everywhere a simulation. it is the spectre of

desire that haunts the defunct reality of sex. sex is everywhere, except in

sexuality.22
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then the pornographic scene and even the scene of sex itself, is commodified, total-

ized and dead. 

The Image and the Word

as, for Baudrillard, pornography is deeply compromised by both technolo-

gy and industry, an arena of evidentiality, certainty and imminence, then the con-

sumer of pornography is both passive and disempowered. The pornographic industry,

and the products it produces, assume a fascist status. The spectator-consumer, is the

voyeur of the simulation of sex, trying to possess the spectacle without participating

in the real. if Baudrillard is correct and pornography fails to represent the real, then

what does it represent? 

in one of her meditations on photography, Regarding the Pain of Others,

susan sontag places photography within a consummative/productive framework

allows for an extension to the schematization of pornography. she wrote “pho-

tographs objectify [...] they turn an event or a person into something that can be pos-

sessed.”23 discussing the prurient interest aroused in the viewer when disseminating

certain images, she cites georges Bataille, who kept a photograph on his desk of a

chinese who was being slowly killed by “the death of a hundred cuts”:

interestingly, Bataille refers to the photograph as an image of pain, not real pain but

a sign of pain. The photograph - a product, an image, a sign - has efficiently removed

the pain of a dying man out of the world of the real and into a safely objectified world.

Modern visual culture abounds with graphic and gratuitous images of horror, deprav-

ity and ‘man’s cruelty to man’ but without a corresponding human response, without

moral outrage. has humanity been so entirely cretinized by technology and the

advance of mass media that we are impervious to the sufferings of fellow human

beings? 

charles Baudelaire made this comment in a journal entry in the 1860s. What would

he make of the modern world? as i have shown, Baudrillard claimed that in the mod-

ern global market, the power, or seduction, of the image is lost, the image no longer

holding any potency. sontag’s story about Bataille and the chinese prisoner is evi-

dence to this claim. Fascinating and yet safe, Bataille’s image of pain was contained,

framed and delineated, allowing him to objectify horror, not to experience it. 

[Bataille] admitted to looking at the photograph everyday. ‘This photo-

graph had a decisive role in my life. i have never stopped being obsessed

by the image of pain, at the same time ecstatic and intolerable.’24

it is impossible to glance through any newspaper, no matter what the day

[...] without finding on every line the most frightful traces of human per-

versity [...] war crimes, thefts, lecheries [...] and it is with this loathsome

appetizer that civilized daily man washes down his morning repast.25
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Testifying to the power of technology, sontag wrote:

increasingly, the individual is immured against the barrage of obscenities depicted on

television, in newspapers and on the internet. Bored customers queuing in the bank

to pay the electricity bill are entertained by sky news who hail every event as a cat-

aclysm: ‘Breaking news’. Page Three girls display their breasts over the cornflakes

whilst the children talk about the latest Wii game. With the rise in mass communica-

tion, humankind’s shock threshold is being eroded. Benjamin’s ‘aura’, is lost, the

authentic has gone walkabout and what was once perceived as horrific, as unrepre-

sentable, now provides background noise - hannah arendt’s ‘banality of evil’ has

come to pass.27 on pornographic writing, george steiner wrote:

steiner’s comments on the written word connect with Baudrillard’s and sontag’s

comments on the image. The three theorists suggest that in proliferation, exposition,

determined and systematic evidentiality, in these modalities of production, something

of the imaginary, of seduction, of symbolic representation is lost. evidentiality has

martyred the latent power of mystique and of symbolic inference. That which is inar-

ticulate should not forcibly articulated. steiner writes: 

in so doing he raises another important point: if we cannot seek solace and sustenance

in our intimate, private, imaginary worlds then where do we go for refuge? steiner’s

criticism of pornography is not one of moral censorship; it is a plaintive critique of

loss, a complaint issued against the totalalitarian and systematic obliteration of indi-

viduality which is evidenced in the capitalist marketplace. in accord with Baudrillard,

steiner is critiquing the overexposure of the pornographic scene. Pornography

encourages onanism. individuals experience a loss of participation in the real world

[s]ince On Photography many critics have suggested that the excruciation

of war – thanks to television – has devolved into nightly banality. Flooded

with images of the sort that once used to shock and arouse indignation, we

are losing our capacity to react. compassion, stretched to its limits, is going

numb.26

When everything can be said with a shout, less and less can be said in a low

voice  [...] The new pornographers subvert this last, vital privacy, they do

our imaginings for us. They take away the words of the night and shout

them over the roof-tops, making them hollow. The images of our lovemak-

ing, the stammerings we resort to in intimacy, come pre-packaged.28

sexual relations are, or should be, one of the citadels of privacy, the night-

place where we must be allowed to father the splintered, harried elements

of our consciousness to some kind of inviolate order and repose. it is in sex-

ual experience that a human being alone, and two human beings in that

attempt at total communication which is also communion, can discover the

unique bent of their identity.29
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as they render themselves incapable of building their own repertoire, their own data-

base, of erotic images. in this schema the consumer of pornography is like the child

who believes that bread only comes in the ‘white and sliced’ variety because that is

the only bread that the child has ever eaten. 

A Polyphony on Pornography

let me now expand further on the meaning of words such as ‘pornography’ and

‘pornographic’ and return to Baudrillard. he extends the schema of the pornograph-

ic, from that which is merely sexually banal to all that is totalizing. For him, the world

in which we live is conceived as one which is dominated by the “obscenity of the vis-

ible, of the all too visible, of the more-visible-than-the-visible.” in our modern world,

obscenity is evidenced when “all secrets, spaces and scenes [are] abolished in a sin-

gle dimension of information,” when all interiority, all immanence, is made extrovert

through our obsession with transparency. For tragically, with revelation, with fasci-

nation and ecstasy, passion disappears.30 in other words, something in our strident

glorification of display is robbing us of our inherent facility for challenge and seduc-

tion. Baudrillard stretches our understanding of the pornographic a little further in

War Porn when talking about september 11th:

it seems apparent, that according to Baudrillard, the pornographic is that which fails

to witness real violence. The pornographic parodies violence and in so doing is com-

plicitly and implicitly violent itself. in a meditation on the photographs that came out

of abu ghraib, Baudrillard calls the spectator to account: “[T]he true scandal is no

longer in the torture, it is in the treachery of those who knew and said nothing,”32 as,

“violence inflicted on others is after all only an expression of the violence inflicted

on oneself.”33 The image no longer even holds the fascination that Bataille previous-

ly attested to. images, so entirely ubiquitous within visual culture, have lost their

power to shock. susan sontag also wrote about the photographs produced by the sol-

diers in abu ghraib, that they reflected “a shift in the use made of pictures – less

objects to be saved than messages to be disseminated, circulated.”34 evident to

sontag, is the confluence between the staged photographs of prisoners taken by the

american officers and the standard images of sexual humiliation that form the bulk

of the repertoire within the pornographic industry. she writes:

The worst is that it all becomes a parody of violence, a parody of the war

itself, pornography becoming the ultimate form of the abjection of war

which is unable to be simply war, to be simply about killing, and instead

turns itself into a grotesque infantile reality-show, in a desperate simu-

lacrum of power.31
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For her, and for Baudrillard, there is no doubt that the images of the abject prisoners

of abu ghraib are pornographic in content but this pornography is newly defined.

“What,” asks Baudrillard, “is the secret one wants to extort from [the prisoners]?”,

concluding that it is their lack of fear that fascinates the viewer. in various texts,

Baudrillard has claimed that the Western capitalist concentration on production is in

fact a manifestation of our fear of death. as these prisoners had no fear of death they

represent a threat to the capitalist paradigm. as such, they had to be punished for their

lack of fear and this meant subjecting them to the harshest lens of radical shameless-

ness, the dishonour of nudity: “[in] the tearing of any veil [...] it is always the same

problem of transparency: to tear off the veil of women or abuse men to make them

appear more naked.”37

according to Baudrillard, naked, unveiled but fearless, the prisoners in these

images manage to resist our cultural capitalist imperatives. capitalism is banking on

the induction of fear in the consumer. if Baudrillard is correct, then how are these

images connected with our investigation into the scene of sexual pornography? i have

illustrated that both Baudrillard and sontag (and previously dworkin) make a link

between pornography, production and consumption and i have shown that, for

Baudrillard, surplus production is necessary to sustain the capitalist market.

Therefore, it is pertinent to ask: is the imperative to consume powered by societal

fears? is the success of the porn industry determined by the certainty of production,

at all costs? i have already established that, according to Baudrillard, seduction is

absent from the pornographic scene. he wrote that porno does not succeed in deep-

ening the drive, it is “simply an orgy of realism and an orgy of production.”38 Forced

production is the opposite to seduction. seduction requires risk, the possibility and

fear of failure. This fear haunts and enlivens the scene of seduction. 

in a further exposition of the modality of Western society, Baudrillard

claims that capitalist societies are founded on the precept of  premature ejaculation.

To view his position from another angle, one might say that the engine of Western

capitalist society is powered by the assurance of a forced, yet certain, ejaculation. a

society based on the production of a forced surplus will never fail in its ambition to

supply the marketplace. in the pornographic arena, this forced, yet certain, ejacula-

tion is the end game; it is the evidence of the success of the scene. The ejaculation is

the product and this product is in plentiful supply. For Baudrillard, the drive for pro-

duction replaces the sexual drive in the pornographic sphere and any human drive in

any productive sphere. The consumer of pornography is assured of succesfully view-

and you wonder how much of the sexual tortures inflicted on the inmates

of abu ghraib was inspired by the vast repertory of pornographic imagery

available on the internet – and to which ordinary people, by sending out

webcasts of themselves, try to emulate.35 [...] ours is a society in which

secrets of private life that, formerly, you would have given nearly anything

to conceal, you now clamour to be invited on to a  television show to

reveal.36
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ing the product (the forced ejaculation). But if there is no seduction towards produc-

tion, then what is the point of participation as the product will be produced anyway?

What is the consumer being aroused to: an increasing degree of reassurance? indif-

ference? a pervading anaesthetization? 

When, in the 1980s, andrea dworkin wrote Pornography, she claimed that

the pornography industry in america was worth more than the film and record indus-

tries combined. This is a startling revelation. That was then and this is now. in the

‘post everything’ zero years, we are not yet post-internet. as sontag has suggested,

the advent of internet porn has led to a huge increase in the consumption and dis-

semination of images and the “erotic life is, for more and more people, that which can

be captured in digital photographs and on video.”39 The proliferation of home porn

movies is unprecedented and with the advent of the webcast, anyone can have as

many Warholian fifteen minutes of fame as they want. as if evidence were needed,

this is proof positive of the powerful imperative of production and of its metamorphic

ability to mutate and create new markets. Production manifests the immanence of

desire and in so doing, the immanence of desire is lost, “everything [is] rendered in

the light of the sign” and the veil of seduction is removed.40 if anything imagined can

be realized, what is left for the imagination to dwell on? if all private and intimate

fantasies can be viewed in technicolour, close-up and high-definition on a cinema

screen what is left for the imagination to be enthralled or seduced by?

in Stereo-Porno, Baudrillard claims that porno, 

according to Baudrillard, “obscenity disappears with sexual liberation,” and the new

obscenity is a “sex neutralized by tolerance.” lost in the abundance of microscopic

detail, of apparency, of evidentiality, the pornographic scene has lost the “charm of

disquieting strangeness.”42 our relentless pursuit of truth has removed us further

from it. in our enslavement to the apparent we have lost the measure of “the play of

appearances” in which truth might exist.43 no longer seduced into arousal, desire

becomes null and void. Baudrillard, schematizes pornography as an onanistic seda-

tive to our libido: intravenous inertia, infinite ennui. he suggests that there is some-

thing entirely fascist about the proliferation of those pre-recorded, pre-limited, pre-

defined and regurgitated sexual images portrayed in the pornographic scene. george

steiner wrote:

[in its] forced cultivation of signs [is a] baroque enterprise of oversignifi-

cation [...] The very obscenity inflames and consumes its object. it [the

image] is seen too close-up, you see what you have never seen before –

your sex, you have never seen it function so close up, and indeed, happily

for you, not at all. it is all too real, too close up to be real. and this is what

is fascinating - the excess of reality, the hyperreality of the whole thing.41

it is no mere accident (as orwell knew) that the standardisation of sexual

life either through controlled licence or compelled puritanism, should

accompany totalitarian politics.44



102

difference has disappeared and sexual experience is homogenized into a santized

and simplified version of what real sex might be like. in the proliferation of the high-

definition image, the inescapability of the close-up, isn’t access to reality censored

and negotiated for us?

indeed, isn’t this the is biggest postmodern irony of all? Pornography cen-

sors itself. The new pornography is of the ‘Barbie meets ken’ variety. it is likely that

the porn Barbie has had her vagina surgically realigned before we get to see it in

close-up, her anal sphincter bleached between interview and job offer and she will

probably be sent off for an enema before the anal sex scene. 

The reality is that high-definition has reneged on its promise of visibility. in

the so-called sexual engagement of the pornographic scene we get a sanitized version

of sex. no one gets ‘down and dirty’ anymore. its all so nice, clean and strangely

polite. There is no visceral, just celluloid visual. it is so unlike real sex. There is no

mess to clean up, no bed to make, no sheets to clean, no bodies to wash – perhaps just

a few damp tissues to dispose of.

in The Work of Art in the Age of Mechanical Reproduction, Walter Benjamin

wrote that “the presence of the original is the prerequisite to the concept of

authenticity.”45 The mechanical reproduction of sex removes the primacy of the sex-

ual act and the ‘aura’ is lost and the “most intimate processes of our life become the

virtual feeding ground of the media.”46 The loss of private space and the resultant loss

of our privacies has meant that all is “transparence and immediate visibility”:

Baudrillard claimed that we have lost the secret.48 This is the obscenity evidenced in

the pornographic world: nothing remains secret, everything is exposed, blown up in

a supreme saturnalia of revelation (reveal-ation). The camera lens suspends privacy

on its own suicidal petard. absolute banality is reified and institutionalized in the

repetitive, reductionist and censored porn image. indeed, doesn’t the rictus of the

pornographic orgasm absolutely define the mechanical? 

Conclusion

it will be apparent that in an attempt to offer a critique of pornography through the

lens of Baudrillard’s writings, i have meandered a little between what a definition of

pornography might be. various loose formulations of a theory have been posited yet

nothing decided on. does the pornographic lie in the material being viewed or in the

spectatorship of the viewer? does pornography involve violence of some kind, on

some level, even if that violence is only against ourselves? is pornography the

it is not only the sexual that becomes obscene in pornography; today there

is a whole pornography of information and communication, that is to say,

of circuits and networks, a pornography of all their functions in their read-

ability, their fluidity, their availability, their regulation, in their forced sig-

nification, in their performativity, in their branching, in their polyvalence,

in their free expression.47
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absence or presence of obscenity? is it entirely contextual? or is pornography actu-

ally dead, killed by its own inevitable banality? i have chosen to take a fairly cir-

cuitous perambulation around the subject in an attempt to expand upon current

debates. Perhaps it is not in any way important to attempt a definitive explanation of

the pornographic. certainly, one could conclude that the pornographic sphere evi-

dences a complicity with the hegemonic rationale of mass-market globalization. The

pornographic, whether it is seemingly sexual, violent or inhumane, offers refuge, a

safe harbour from which the rapacity of productive industry can be launched. 

Baudrillard makes an invaluable contribution to a schematization of pornog-

raphy. he asks us to deconstruct our constructions around the word ‘pornography’

and in so doing we stave banal and impassive observance; we can conceptualize the

word and its usage anew. indeed, perhaps the only true and definitive explanation of

pornography is one that conceptualizes pornography as a state of mind; the point at

which the thoughts of the individual have been so entirely colonized by the capitalist

market-led agenda, that one ceases to ask questions? if the world ‘pornography’ has

any meaning, it may be that ultimately it means an inability to deconstruct received

notions and hegemonic paradigms, an inability to ‘think outside the box’. Baudrillard

gives us hope and asks us to question, question, question - after all, isn’t that our only

hope of survival against the totalizing imperative of the capitalist code?
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The Infinity of (Re)Presenting the (Inter)Cultural

in the opening sequence of singaporean director ong Keng sen’s controversial inter-

cultural project entitled Desdemona, singaporean chinese actress claire Wong, in the

role of desdemona, is seen on projection screens mounted above the stage to be at

once entrapped yet attempting to emerge from a giant virtualised ‘o’ that consumes

her. the live animation is a consequence of installation artist Matthew ngui’s creative

placement of video cameras that capture a circular complementarity in an anamorphic

frame of fractured plywood boards painted with sections of Zeros/os. this media-

tized and mediated action metadramatically stages the problematics of intercultural

performances that seek to signify, locate, or perform a concept of asia. 

the all-consuming Zero/o clearly gestures theatrically to the omnipotence

and omnipresence of othello and the fragmentation of his identity in the course of the

play.1 the zero becomes a recurring leitmotif with consistent references and images

of Zero/o throughout the performance. supplementary characters are all named

‘Zeros’ in a directorial attempt to erase identity-differentiation and whitewash the

presence of the actor-character with absence.2 For ong, zero holds a fascination since

it marks “the beginning, […] the end, […] the negative space, […] absence, […]

shadow, […] the echo, […] the reflection, […] the trace, […] the source, [and] the

process.”3 beyond its ontological mystery, Zero/o can also be regarded as a perfor-

mative prop that stages an erasure and absence of the performance as an asian inter-

cultural project. More significantly, it is metonymic of asia as cultural identity. in the

same way that Zero/o, in a mathematical binary sequence, produces value only in

relation to numerical signifier 1, asia is absent, vacant, and hollow only otherwise

existent as a reactive and reactionary concept to the West both as imaginary con-

struction and geo-political simulacrum.

Desdemona was ong’s attempt at deconstructing, and reconstructing, the

bard’s work along with all earlier interpretations, while underscoring the elements of

culture and race framed in the context of a new asia. having premiered at the

adelaide Festival in 2000, Desdemona subsequently toured the Munich dance

Festival, the singapore and hamburg arts Festivals and became a visual arts exhibi-

tion at the Fukuoka asian art Museum. cited as “a journey through difference in

asia, traditional performing arts, gender, ritual and contemporary art”4 and in accor-

dance with its aim to reinvent intercultural theatre itself, the performance employed

a multiplicity of cultural styles and placed in discomforting confrontation antiquity

and modernity. the mise-en-scène was woven with indian Kathakali, Kutiyattam (a

‘Zeros and os’: 

silence, absence and erasure in an intercultural O-thellO

Marcus cheng chye tan
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2,000 year-old sanskrit theatre form), Myanmarese puppetry (known as yokthe pwe),

and Malayan martial arts pancak silat. these traditional forms were violently juxta-

posed against a background of video sequences and installation art that sought to peel

away the epidermis of dramatic fiction and expose the visceral structures of per-

formance. to complete this spectacle of excess, the visual text coalesced with a

soundscape of ancient Korean court music5 and folk sounds with interjections of

shamanistic and p’ansori traditions (a genre of Korean vocal story-telling music).6

such interplays and interweavings of performance genres are not new since

Desdemona is the second of ong’s intercultural shakespeare trilogy, the first of

which was lear, premiered in tokyo in 1997, and the final being a site-specific per-

formance Search hamlet staged at Kronborg castle, ellsinore in 2002. these three

productions are the culminations of a larger ambition of creating a series of intercul-

tural collaborations between artists in asia. established in 1995, conceived by ong

and theatreworks, of which he is artistic director, and entitled the Flying circus

Project, the long-term multidisciplinary performance research and development pro-

gramme seeks to find a theatrical language that negotiates cultural diversity and rep-

resent the interactions between the traditional and the contemporary through ‘colli-

sions’ rather than correspondences.7 More significantly, the project, exemplified by

the three shakespeare productions was asia’s statement of speaking for itself as

opposed to orientalist appropriations evident in Western directors such as Peter

brook and ariane Mnouchkine, whose works have become unchallenged exemplars

of intercultural performance in the late 20th century.

Much can and has been said about the spectacle and the spectacularity of

fusing asian performance traditions in intercultural performances such as

Desdemona. less, however, has been considered in their use of use of music and

sound, or the resultant sonic experiences of listening to diverse cultural modalities

and the tonalities in interplay. this paper is thus less concerned with the visual tex-

tualities or ocular representations of the intercultural on stage but centres analysis on

an auditory experience of the intercultural. it will consider specifically Desdemona’s

acoustemological qualities or its asian soundscape. if, to quote Desdemona’s music

director Jang Jae hyo, “the music can be said to be a symbol of the entire produc-

tion,”8 then a study of its composition, properties, and use - the soundscape of

silences, sonorities, echoes and expressions - might resonate with some understand-

ing of the issues and concerns an asian intercultural performance can produce, in par-

ticular the performance of asia. 

Performative Failure and the Failure of Performance

With the success of lear, a production that preceded Desdemona performed to criti-

cal acclaim, ong desired a second asian shakespeare tragedy that would engage in

“a more critical reflexive look at process,”9 and desired “a performance of contradic-

tions between the traditional and contemporary that was exposed rather than glossed

in unity.”10 Desdemona thus became ong’s self-reflexive attempt to stage the identi-
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ty politics of asia, and its performance traditions, today – a new asia of the glob-

alised economy driven by the engines of capitalism and consumed by a consumerist

monoculture.11 Desdemona thus served to be a performance experiment into the

“study of culture”12 and the inter-activity of cultures in dialogue.  

the performance traditions employed in this study were heavily adapted and

reinvented in the search for a new theatrical language to speak of the intercultural and

reconceptualize the meaning of asia today. a new spectacle was needed to decon-

struct the dichotomies of familiar/foreign, tradition/modernity, live/mediated per-

formance. yet this act of introspection on the problems and possibilities of an asian

interculturalism on the stage enacted its own failure from which it sought to escape.

ong presented asian elements on the stage as fragments and dislocations from their

cultural and contextual origin. Performers often broke from the rhythm and develop-

ment of formalized movements into an abrupt shift of style.13 these defamiliarized

performances and performers were then placed in random conjunction held loosely

by an anti-linear narrative of desdemona’s revenge against othello. the performance

of asian cultures was merely, as rustom bharucha disdainfully describes, “an encap-

sulation of cryptic images, subsumed in a high-tech multimedia presentation [with

performance traditions] glibly decontextualized within a fragmented ‘postmodern’

narrative.”14 ong’s Desdemona succeeded in interrogating the concept of asia but

was in effect a performative failure.

Desdemona received harsh reviews both in adelaide and singapore with one

singaporean arts reviewer, Phan Ming yen, calling it “the greatest piece of shit i’ve

seen on stage. the haphazard assembling of elements under the guise of ‘process’

confounds and insults the audience.”15 australia’s premiere performance broadsheet,

realtime, rejected an offer to review the performance for they felt there was nothing

“special.”16 in its antitheatricality, its docu-performative self-reflexivity, Desdemona

failed in its project of representing an asia for the new economy for it simply con-

founded its audience and defied interpretative sensibilities and meaning-making

processes.17 there was, as William Peterson notes, “a vast chasm between intent and

possible audience interpretation.”18 but beyond its failure to communicate,

Desdemona performed a failure of an asian self-image for it reified the alterity of

asian-ness on stage and radicalized otherness for asian selves.

The Rhythms of Asia(s) 

the deconstruction and estrangement of asian identities, that is the performative fail-

ure of Desdemona, could be best evinced by a deep listening to the soundscapes of

the performance. the soundtrack was composed of Korean court and folk music, and

the vocal tradition of p’ansori. a percussion ensemble consisting of the kkwaengg-

wari (small lipped flat bronze gong struck with a wooden stick), ching/jing (large flat

lipped bronze gong struck with a mallet), chang’gu (hourglass drum), buk/puk (shal-

low double-headed barrel drum), bells and para (cymbals), was employed.

accompanying the percussions was an ajaeng – a seven-stringed zither played with
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a bow, piri (double reed oboe) and taegum (large transverse flute). the instrumental

sounds, along with the dronal chants of Kutiyattam, the high-pitched bells used for

yokthe pwe, the intonations and accents of ethnic performers speaking in native

tongues, engendered a soundscape that was alter-asian.  

to find a common musical language, music director Jang decided on the

extensive use of percussive sounds. Jang explains that in an intercultural procedure

such as Desdemona where

rhythm seems to be the universal element of all musics and the indispensable quali-

ty of sound that transcends cultural diversity since all organized sounds consist of the

fundamental structure of rhythm. Jang’s percussion sounds thus formed the vertebrae

of the performance marking the dramatic pace, movement and mood while stitching

together the fragments of disparate asian performance forms.  

the performance of the changdan (or rhythmic cycles) in Desdemona seems

befitting for a performance of various styles even for sanskrit Kutiyattam since it

resembles tala – the metric system employed in indian music. the cycles of meas-

ures and cadences, tempo and pace, seemed a universal quality sufficient for the buk

and chang’gu drums, and cymbals, to replace the Mizhavu (large copper drum),

Kuzhitalam (bronze cymbals) and the edakka (hourglass-shaped drum).20 Korean

ethnomusicologist song bang-song writes of how tala, the fundamental constituent

of rhythm in indian music, is seemingly similar to the Korean concept of changdan.

tala is time-measure conceived in cycles while changdan denotes organized tempo-

ral units composed of repeated rhythmic patterns. both indian and Korean music also

emphasize the interpenetration of melody and rhythm without the polyphony and har-

mony of Western classical music.21 yet song cautions that these comparisons could

be misleading “without a careful study of the specific traditions and cultures of each

country.”22

considered within this ethnomusicological framework, one recognizes that

the underscoring philosophy in any asian music has always been the metaphysical

and not merely the physical manifestations of sound. in sanskrit theatre the commu-

nication of rasa is the central concern and music has always been an indispensable

feature of a theatrical performance. Rasa is “a transcendent mode of emotional

awareness by which all aspects of a performance are integrated, an awareness that

rises above the circumstances which awakened it23 and generalizes the individual

emotional states of the spectators into a single emotional ‘field’.”24 this is achieved

by the fourfold aspects (abhinaya) in Kutiyattam: vacika (vocal), angika (physical),

sattvika (psychological) and arharya (decorative) along with the rhythmic choreog-

raphy consequent of the percussion sounds. these aspects harmonize with the

language, thoughts and cultures differ, we have to find a music that can

speak to as many people as possible. so let there be more rhythms than

complex patterns. and that is the strength of Korean traditional music, in

my view.19
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rhythms and moods produced by the musical structure and the rhythms of the action,

both dramatic and actor-centred, abide by the tempo produced by the drums and cym-

bals. the symbiosis of musical mode and dramatic form is consequently more preva-

lent than Western theatre or other asian dramatic genres. its formalization, empha-

sized in the Natyasastra, proved the critical nature and placement of music.25

the vocal delivery of text and its musicality are also vital aspects of a per-

formance. tonal variations express emotions in addition to strict hastas or gestures –

a traditional rendering of the Vedas. Verse is delivered in musical modes suited to the

respective sentiments.26 each specific emotional state is thus rendered by a composi-

tion of distinct melodic phrases, rhythmic patterns, appropriate poses, movements,

gestures, facial expressions, styles of makeup, and costume colours.27 in Desdemona,

this symbiosis was fractured not only because the arhaya aspect of Kutiyattam (the

signifying texts of costume and make up) was erased but also because rhythm, inte-

gral to its form, was simulated and the expression of rasa was ‘made-strange’ in this

performative hybridity.   

the discomforting coupling of performance and musical form is best exem-

plified in Madhu’s solo acts on stage accompanied by instrumentation from Jang’s

percussions. in scene 2, a young othello enters the stage and performs stylized

movements and gestures of Kutiyattam. he reveals that he has killed his wife and that

it was not a dream. he further explains how his father’s name was othello and so was

his father’s father’s. the scene ends with his revelation that he longs for an heir who

would also be named othello and desdemona is only a sex slave to accomplish this

decree. in this act, Madhu’s poised movements and graceful mudras were accompa-

nied by the galloping sounds of the chang’gu. the rhythms performed were unchar-

acteristic of either Korean changdan cycles or tala patterns. More importantly, it was

heard dis-synchronous from the rhythms of Madhu’s movements. in sanskrit theatre,

tala is the most significant musical aspect according to the Natyasastra. the rhythms

structure the movements of the performers and simultaneously feed from the rhythms

their bodies produce. that which was heard and seen on stage, the visual and acoustic

vectors, seemed as two lines of action that had no symbiosis fundamental to

Kutiyattam. rhythm had become de-ritualised, stripped of its cultural performative

function, and became little more than surface-play to set the tempo and pace of the

performance event. 

this sonic fissure could also be heard in the sounds (vacika abhinaya) of

Madhu’s chants – its pitch, timbre, and tempo – sung in counterpoint to the colour

and rhythm of the chang’gu. scene 6 opens with othello’s existential lament about

the ontological nature of joy, sorrow and anger. this deliberation is broken with

othello’s sudden realization of the shadows of his past that haunt him. the galloping

rhythms of the chang’gu, when heard, seemed dis-synchronous with the slow, unhur-

ried drone-like flow of Madhu’s chants. characteristically, a character’s complex

emotional and psychological temperament is not just expressed by the speed of his

singing but rather the tonal variations expressed as a complex system of raga.
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Performers of Kutiyattam employ a stylized method using tonal variations to com-

municate the emotional depth of the text as well and it is a tradition rooted in the ren-

dering of the Vedas by the nambudiri brahmans to develop dramatic articulation.28

here, the rhythm served only to build dramatic tension. in addition, the melismas and

glissandos, characteristic of Kutiyattam, added to the subtle microtones and vocal

embellishments unique to the singer (Madhu Margi), created a dissonance in their

encounters with the tonal colour of the Korean hourglass drum.

Desdemona’s soundscape thus resounded with the performative failure of

asian representation. in a search for a new theatrical language to speak of asias by

the integration of distinct performance genres erased of context, sign-text and cultur-

al-text, Desdemona ironically thrusted asia into a collective hybridity that is wholly

other and wholly unknowable. the search for a common musical structure through

the interlacing effects of rhythm that would perforate any cultural form and scaffold

the dramatic action resulted in an acoustic essentialism, an essentialism the perform-

ance sought to escape from.

Puncture and Rupture: The Sounds of Rhythm and Silence

the dynamic rupture in the sound events, and the consequent fracture of acoustic

meaning, existed not only between sound types and rhythms, of what was heard, but

also in the interplay of what was heard and not heard. in scene 10, a p’ansori song

was sung as Jang ascended the stage. While he sang of desdemona’s encounter with

her dead mother in a dream, installation artist Park hwa young created a parallel

video text of a hypochondriac eating empty pill capsules. simultaneously, sociologist

low Kee hong punctured the narrative of desdemona’s soliloquy with an email con-

versation written onstage to Mona. the conflicting actions, both visual and acoustic,

subverted the performative moment with the threat of rupture. the auditory experi-

ence of a Korean folk music tradition became incessantly disrupted by the dissonance

consequent of confronting textualities of modernity and antiquity, mediated realities

and liveness, silence and sonority, performance syntax and acoustic semantics. 

Playing on a variation of the kyemyonjo melodic mode (cho), a mode used

to depict sadness and mournfulness,29 Jang’s vocal tremolos, harsh timbres,30 and the

reverberations of chinyang changdan31 (rhythmic cycle) attempted to create a sound-

scape of death and re-birth, mŏt and mat, yin and yang.32 the performative moment

materialized, acoustically, an alter-realm of the after-life. this performance of a folk

tradition of over 100 years was consistently counterpointed by the guttural silence of

desdemona who sat beside Jang. her lips moved, at times, in synchrony to the song

of death but at others morphed into revolting contortions of chewing and consump-

tion. at times it seemed she desired to break the silence with emotional mutterings

but was prohibited by her physicality, locked in liminality between the spoken and

unspoken. the videotext of pill consumption and magnified lips punctured the event

not merely with its corporeal unsightliness but the imagined vocal expressions

implied by a visual silence. the email sequence of performance artists interrogating
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the ontological purpose of the performance and interculturalism itself, projected onto

the second screen, incised the competing performativities and the dramatic action

conveyed in song; it enacted literally that which could not be spoken or heard as

sound but read as text. Phenomenologically, this surreal scene of dreaming and the

dead reverberated with complex polyphonies of silent voices juxtaposing traditional

sounds. the simultaneous video interjections trigger audial manifestations in the

spectator’s imagination. desdemona’s masticating actions equally evoke an imagina-

tive composition that is as real as the sounds of Jang’s chants and resonant drumming.

the extended email conversation likewise produces an auditory and oratory process

of silent reading: one reads and gives voice to the words as one listens to them in

one’s mind. the phonologies, accents, articulations, and intonations created a convo-

luted cacophony that performed a fracturing of the intercultural through an auditory

medium: of listening to song and silence. the result was a staging of abjection, a

sequence of discordance and dissonance that engendered a zero of reception and an

absence of understanding. 

Cultural Acoustics: Tradition and Primitivism

this staging of absence and abjection was consistent through the performance and

particularly evidenced in Maya rao’s performance of an other-othello. in scene 1

rao performs an old man who is subsequently transformed into a beautiful young

woman. the purpose of her presence is indeterminate and rao’s character-identity

remains ambiguous; it shifts consistently. she is regarded at times as the ‘one’ that

came before othello, at others othello’s feminine self, while others his mother. While

the programme notes indicate rao as a performer of Kathakali, her stage actions, ges-

tural and vocal, consistently denigrated the stylized grace and sophistication of a

genre that was birthed from Kutiyattam making not only her character inexplicable

but her cultural representation as well. 

the decomposition of cultural representation and the erosion of cultural sig-

nification were achieved not merely visually but audially. Jang’s percussion instru-

ments replaced the ensemble of drums used in Kathakali in the same fashion that was

achieved with the sequences of Kutiyattam.33 the ching marked the larger temporal

cycles while the kkwaenggwari played to rao’s indistinct and vulgar actions of lice-

picking. as the metallic clangs of the kkwaenggwari increased in intensity and tempo,

rao was seen rising from a seated position and in a sudden fit growled while assum-

ing a Kathakali stance in a strangely anti-conventional fashion. the sequence ended

with rao’s transformation from old man to beautiful young woman marked acousti-

cally by the hard plucks of the ajaeng and subsequent pulls of the bow.

accompanying the atonal jars of the screeching ajaeng, rao shrieked while pulling

at her hair in a disturbing display of primitivism. the vulgate sounds of shrieks and

growls astonished as it abraded the known Kathakali tradition of polished songs. this

aurally alienating sequence recurs in scene 6, where the old man is transformed into

a glorious warrior. Performed in the same manner as it had been in scene 1, the rage
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heard in rao’s voice, accompanied by the rhythmic force of the buk, evoked a prim-

itivism encountered in and produced by the ethnic body. 

sound is first experienced by the body and is affective; it is phenomena.

Phenomenology is thus an appropriate theoretical framework to employ in compre-

hending these sounds that precede meaning, for phenomenology is a study of

essences in perception. as F.J. smith contests, a “truly phenomenological attitude is

one of listening.”34 listening is thus a phenomenological experience, is termed

‘akoumenology.’35

akoumenologically, rao’s pre-linguistic expressions embody a primality

and an oral primitivism, one that precedes tradition and cultural identity. don ihde,

in considering the signifying possibilities of the voice, distinguishes between lan-

guage-as-word, often understood as linguistic-language, and language-as-significa-

tion.36 the voice is able to produce both kinds of ‘languages’ for it can be regarded

as language-as-signification, even though it produces language-as-word. beyond the

linguistic signifiers that are generated by the vocal mechanisms, the labiality of the

lips, and the placements of the tongue, what is heard as voice is a language for it can

signify and be perceived as meaning-acts. With the erasure of elaborate vestimentary

and cosmetic texts that demarcate character types in Kathakali, and the dilution of

highly codified and meaning-filled gestural movements, the vocal sounds, dislocated

from their traditional contexts and now turned vulgate, performed, ironically, a ‘uni-

versal’ sonic quality that is pre-linguistic – sonic expressions that underlie all cultur-

ally organized sounds.37 Perhaps this could be viewed as the new intercultural lan-

guage that precedes language itself, one that is located in the voice and the primal

‘grunt.’ employing a phenomenological framework, Kate callaghan observes how

the voice is always associated with the body, either as the medium by which sound is

produced or that which sound is heard. “to hear is to connect with our ‘bodily posi-

tion’.”38 sound is always written on the body. rao’s grunts and growls inscribe her

as primal. as cultural signifier, her ape-like movements and primordial vocal articu-

lations reinforce early orientalist views of asia as primitive-other and elicit, quite lit-

erally, the question “can the subaltern speak?”39 these scenes did little more than to

represent an “essentialist asian identity burdened by a primordial ethnicity.”40

in many ways, rao’s primal acts and uttered sounds enact an orientalist tra-

dition of european modernism. Modernism, with its characteristic nostalgia and

yearning for the premodern and primordial, saw the orient as a source of such pure

uncorrupted culture. the orient was viewed as an ur-culture of the pre-expressive

and in many ways less contaminated by the corruptions of modernity. ironically,

while ong desired to resist such exoticizations of the east and stage an anti-

orientalist representation of asia, these sequences of primitivism suggest an

inevitable subscription to such attitudes. rao’s performative acts reveal an apparent

disavowal of the contemporary for a lost past reconstituted as a future performative.41

While such interpretations, stemming from a deep listening and an

akoumenological experience of the soundscapes created, may be subjective and sub-
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jected to a specialized listening, they nevertheless can be read as counter-perform-

ances to ong’s desire of strategically representing a new asia. the soundscape per-

formed neither asia nor asias but approached the condition of absolute alterity locat-

ed in and of itself and effected through a mechanical alienation from its own cultur-

al identity. it was, furthermore, an alienation of its own asian audience from asian

traditional forms and the cultures they represent.42 in the attempt, to cite ong, “[to]

bring another perspective and forge a different relationship to intercultural perform-

ance,”43 Desdemona performed alter(ed) asias; unrecognizable, incomprehensible,

and impermeable. 

‘O’: The Gaping Mouth of Silence

the dissonance in the soundscapes of Desdemona thus reflected the performative ten-

sions and predicaments of intercultural engagement particularly one that seeks to

identify asia. in scene 12, othello confronts desdemona in a climactic altercation

and eventually kills her. While analysis can be made of this cultural homicide, the

acoustic text exposed yet again the fissures of re-constructing asia. the act of vio-

lence underwent an ontological transposition from visual to aural corporealized in the

conflicting tonalities and timbres, much in contrast to the visuality of the actors’

restrained and stylized actions. the scene opened with the ajaeng’s characteristic

rasping and grating sounds caused by the slow scraping of the bow on the silk strings

while desdemona sat on stage peeling away her latex ‘skin’. the sounds of the

ajaeng were interjected by othello’s dronal chant that was phrased as a protraction

on a swara (or musical note) distinctly different in tonal quality, pitch and rhythm

from the prevailing refrain. as the tension between othello and desdemona rose, the

sounds that are able to “evoke a feeling of pathos” transmuted into atonal screeching

juxtaposed against the sounds of Kutiyattam chants and desdemona’s monotonous

speech patterns. the performative moment created a tripartite sonic conflict between

the grating sounds of the ajaeng, the gruff delivery of Madhu’s chants in

Malayalam,44 and Wong’s clipped, singaporean-accented english. this clash of lan-

guages, linguistic and acoustic, tonal and timbral, rhythmic and audial, consequently

gestured metonymically to the dissonance and disjuncture of performing asia and a

seeming impossibility of cohesive self-representation.

the acoustic excess in the soundscapes of Desdemona thus reflected the per-

formative tensions and predicaments of intercultural engagement particularly one that

seeks to identify asia. the deafening silence of non-understanding and mis-under-

standing was revealed in the hesitant applause at the end of the show. the perform-

ance confounded with a re-presentation of absent asia. asia or asias were consis-

tently erased in a spectacle of defamiliarization and repulsiveness; the ‘sublime’ and

the vulgar became treated as symbols of equal significance on this intercultural

stage.45 as yong notes,
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these gaps were not only perforations in the mise-en-scène but the silences and

sonorities of the soundscape: the acoustic reverberations, the cultural dissonance,

rhythmic ruptures, and the audible quiet of intervening pauses. Desdemona interro-

gated the possibilities, or rather impossibilities, of an asian interculturalism by a per-

formance at the “seams of juxtaposition and lines of disjunction.”47 in an interjecting

video capture of dialogues between performance artists during rehearsals staged as

part of ong’s ‘docu-performance’ genre, a script was seen written in hangul (Korean

language) and a voiceover requested the author to translate the lines which read as,

“i do not speak your language and you do not speak mine.” this performative act of

translation not just between languages but from inscription to enunciation, silence to

sonority, is ironic signification of the impossibility of its own act. the lines echo the

performance of failure: a failure of comprehension and translation, and a failure of

performing an asian self-image.

What Desdemona’s performative failure excavates, as metatext, is however

a socio-cultural and political verisimilitude. in an act of autoreflexive reversal, the

performance’s incomplete and incompliant ‘showcase’ of lesser asia resonated with

the prevailing consciousness in post-colonial discourses today such as those advo-

cated by naoki sakai. any representation of asia is always already fragmented,

altered, and other-to-the-West. sakai argues that “the name asia originated outside

asia, and its heteronomous origin is indubitably inscribed in the concept of asia,

even if it can by no means be taken as a geographic or cartographic locality.”48 in

fact, “it is impossible to talk about asia positively. only as a negative of the West can

one possibly address oneself as an asian. therefore to talk about asia is invariably

to talk about the West.”49 asia thus cannot be spoken of for there is neither an

‘authentic’ nor homogeneous identity even unto itself as a polyglot of identities. it is

negativity and absence. this view resounds with greater significance when we con-

sider how a performance, as ontologically a representation, is a reiteration of a fic-

tional authenticity of itself in and as performance. to contextualize this concept in the

language of sound performance, ethnomusicologist laurent aubert considers how

“every alteration of music’s role and context inevitably implies a structural and

semantic displacement of its manifestations.”50 these metamorphoses are inherent in

the nature of a performance of any form. the search for cultural authenticity behind

the veils of performance is elusive for there can only be silence and absence.

authenticity is after all, as James clifford notes, “relational [for] there can be no

essence except as a political, cultural invention, a local tactic.”51 Desdemona’s count-

er-performative act, consequent of its failure as performance, effectively erased the

by choosing to pitch ancient and little-known forms like Kutiyattam

against hyper-modern video installation, it stretched the distance between

old conventions and new technologies of performance, repeatedly placing

the audience – and their identification with and of asia – in the gaps

between them […].46
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imaginative community called asia and presented dislocations and fragments of for-

eign asias, cultures that were defamiliarized and erased. 

desdemona’s attempts to shatter the constrictions of Zero/o fail for it

encloses upon her an inescapable destiny of an identity tied to othello’s. as

metonymy, Zero/o is asia contained by its mathematical binary relation to the West

for it can only exist as reactionary concept both as imaginary construction and geo-

political simulacrum.

the rest then is, as hamlet mutters moments before absence consumes him,

silence. and Zero/o remains its gaping mouth. 
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Why DolphINS NEED lAWyERS

ANDREW JACKSoN

Introduction

Each year, from November to late spring,1 and principally in March,2 fishing vessels

pair trawl for sea bass (Dicentrarchus labrax) in the English Channel, targeting large

shoals that form offshore in advance of spawning, mainly in the International Council

for the Exploration of the Sea’s (ICES) Division VIIe (Figure 1).3

From a nature conservation perspective, a problem with pair trawling is bycatch, that

is, the mortality of non-target species during trawls.6 In the case of the bass fishery

in the English Channel, which is pursued almost exclusively by French and UK ves-

sels,7 a particular problem is the bycatch of common dolphins (Delphinus delphis),

Figure 1: Above, diagram illustrat-

ing pair trawling for bass. Trawl nets,

150-200m in length, are towed near

the surface by vessels 15-40m long.4

Right, the hatched area indicates the

principal area of operation of the bass

pair trawl fishery.5
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which become trapped during trawls and drown.8

In 2002, the bass pair trawl fishery was identified by the UK government as

having a high level of cetacean bycatch,9 and in the 2003/4 season, an official UK

government study of the fishery observed 169 cetacean mortalities in 131 hauls,

amounting to an estimated total annual mortality of 439 animals as a result of the UK

pair trawl fleet.10 Since the French sea bass fleet is significantly larger than the UK’s,

accounting for approximately five times more bass landings than the UK element of

the fishery,11 “it could be assumed,” the UK government notes, “that overall bycatch

levels are higher than that seen in the UK element of the fishery.”12 less cautiously,

Greenpeace reports that the French and UK bass fleets combined are estimated to

drown more than 2,000 cetaceans a year.13

All species of cetaceans are included on Annex IV to the EU’s habitats

Directive,14 and the common dolphin is thus afforded a high degree of protection

under EU law. Given this fact, one might have expected the annual death toll cited

above to have triggered an end to, or at least significant changes in, the bass pair trawl

fishery in the English Channel, but this is not the case.  

This paper provides a critical analysis of the action, and, significantly, the

inaction, on cetacean bycatch in the EU to date, focusing on the two main control

mechanisms available: the EU’s Common Fisheries policy (CFp), principally a fish-

eries management measure, and the habitats Directive, a nature conservation meas-

ure. Using the bass pair trawl fishery as an example, this paper shows that cetaceans

are in principle covered by both mechanisms, though in practice are given substantial

protection by neither. Where the habitats Directive potentially impinges on sea fish-

ing, the result, this paper argues, is an unjustifiable political compromise: in the face

of a clear decision of the European Court of Justice, the CFp is given precedence over

the habitats Directive, with direct impacts both constitutionally and in terms of

nature conservation.  

Bycatch of Cetaceans: A Global Overview

long-lived vertebrate species with low reproductive rates, such as cetaceans, are said

to be particularly vulnerable to depletion by bycatch. Indeed, Reeves et al. report that

bycatch “remains the greatest immediate and well-documented threat to the survival

of cetacean species and populations globally,”15 with an extrapolation from US data

putting the annual mortality figure at over 300,000, the majority in gill-nets.16

Many of the 82 extant17 cetacean species are affected,18 covering the full gamut from

the very small (e.g. the critically endangered vaquita porpoise (Phocoena sinus))19 to

the very large (e.g. the sperm whale (Physeter macrocephalus)).20 The problem is

said to be particularly acute in developing nations, “whose fisheries tend to be small-

scale and decentralized, making assessment, monitoring, and conservation interven-

tion difficult.”21 That is not to say that conservation intervention is easy elsewhere,

of course, and the EU makes for an interesting case study in that regard.22
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Controlling Cetacean Bycatch in EU Waters

As noted above, there are two key bycatch control mechanisms in the EU, the CFp

and the habitats Directive, which are administered and enforced, at the supranation-

al level, by different parts of the European Commission (the Commission). The

Commission’s Directorate-General for Maritime Affairs and Fisheries (DG Fish) is

responsible for the CFp, and the Environment Directorate-General (DG

Environment) for the habitats Directive,23 each tending to prioritize its sectoral inter-

est,24 notwithstanding efforts in recent years to green the CFp by integrating envi-

ronmental principles.25

1. The CFP

General Scheme

“Until relatively recently,” writes Caddell, “the CFp was essentially concerned with

attempting to achieve an orderly and harmonious treatment of fishing rights and

claims between the various member states [...] and managing fish stocks through the

designation of a total allowable catch, rather than focusing on wider issues of marine

ecosystem management.”26 however, in 2002, the CFp was substantially revised with

a view to integrating environmental concerns, in line with a general obligation under

EU law.27

Under the terms of Council Regulation (EC) No 2371/2002 (the CFp

Framework Regulation),28 each coastal member state of the EU has exclusive fishing

rights out to 12 nautical miles (nm) from its coastal baseline, subject to arrangements

with other nations, including the arrangements set out in Annex I to the CFp

Framework Regulation. Significantly, for present purposes, French fishermen have

the right under Annex I to fish in UK waters within the area from 6 to 12nm in ICES

Division VIIe.29

Within its 0 to 12nm area, a member state can adopt “non-discriminatory

measures […] to minimize the effect of fishing on the conservation of marine eco-

systems” (e.g. measures to tackle cetacean bycatch), though if vessels from another

Member State will be affected, the Commission and others must first be consulted

(CFp Framework Regulation, Article 9). As we will see, in practice this gives DG

Fish a veto over member state action under Article 9.

From 12 to 200nm, the limit of a Member State’s Exclusive Economic Zone

and a member state’s offshore marine area for the purposes of this paper, vessels from

other EU member states are entitled to fish under the CFp.30 Thus, in seeking to con-

trol bycatch in the offshore marine area, vessels from more than one member state

will typically be involved. For that reason, member states have very limited powers

to adopt unilateral measures to control cetacean bycatch in the offshore marine area,

and any such measures may be annulled by the Commission.31 If there is evidence of

a serious threat requiring immediate action, however, the Commission has the power

to adopt emergency measures having immediate effect (CFp Framework Regulation,

Article 7).  
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The result of the above is that DG Fish has a good deal of power in terms of

controlling, or not controlling, cetacean bycatch in EU waters, a point that is well

illustrated by the bass pair trawl fishery in the English Channel.

The Bass Pair Trawl Fishery 

Following its 2003/4 study revealing high levels of cetacean bycatch in the bass pair

trawl fishery, the UK government asked DG Fish in July 2004 to use its emergency

power under Article 7 of the CFp Framework Regulation to close the entire fishery

throughout ICES Division VIIe.32 DG Fish refused, on the basis that the need for

immediate action under Article 7 was not apparent, since the UK’s request was made

in the summer, while the bass season was not due to start until the winter, such that

“other measures”33 could be introduced before the beginning of the next season.34

Further, DG Fish argued, a ban in ICES Division VIIe could result in a redistribution

of fishing effort, either into other fisheries in the same area, or into adjacent areas,

without necessarily reducing the bycatch of common dolphins.35 Round one to the

fishermen.

The next development came in December 2004 with the UK government’s

enactment of the South-west Territorial Waters (prohibition of pair Trawling) order

2004,36 which banned UK vessels from participating in pair trawling for sea fish with

certain nets in the UK’s 0 to 12nm zone in ICES Division VIIe.37 Greenpeace chal-

lenged this ban in February 2005, arguing that the order would result in a displace-

ment of UK bass-fishing effort outside the 0 to 12nm zone, resulting in an increase

in cetacean bycatch, since bycatch rates are typically higher in the offshore marine

area.38 however, the legal challenge was ultimately unsuccessful, and the UK ele-

ment of the bass fishery in fact decreased in size, from seven pairs in the 2003/4 sea-

son to two pairs in the 2004/5 season (with a knock-on impact, one would assume,

on the level of cetacean bycatch), though as Stanley Burnton J.,39 the judge presiding

in the case before the high Court, noted in his judgment, “There is no evidence that

the reduction [in fishing effort] was caused by the order.”40

The UK government thus imposed the maximum unilateral ban available to

it under the CFp, a step aimed at putting pressure on the Commission and other mem-

ber states to take the issue more seriously,41 though acknowledged by Ben Bradshaw,

then the UK government’s Minister for Nature Conservation and Fisheries, to be

“more of a gesture really than anything that would actually help the dolphin and por-

poise population [... since] the vast bulk of [the] fishery is conducted outside our 12

mile limit by French vessels.”42 In January 2005, the UK government again

approached DG Fish, this time under Article 9 of the CFp Framework Regulation,

asking DG Fish to allow the UK to ban other member states’ vessels from pair trawl-

ing in the UK’s 0 to 12nm zone in ICES Division VIIe.43 DG Fish refused, noting that

no new scientific information had been made available that could justify a change in

the analysis it had made on the UK government’s earlier request to close the entire

fishery.44 Round Two to the (French) fishermen – and perhaps the bout?    
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There are at least two potential explanations for DG Fish’s decisions. The

first is that they were, at least in part, politically motivated: closing a wide area of the

sea to an entire fishery, or allowing the UK to close an area to other member states’

vessels as well as its own, would of course have been politically challenging.45 A sec-

ond potential explanation is that DG Fish was simply following scientific advice. As

it noted in its response to the UK’s request under Article 9:

This argument could be countered with two points. First, in respect of comprehensive

monitoring and subsequent mitigation action, it might be noted that more than four

years have passed since DG Fish’s decisions, and no mitigatory steps have been taken

at the EU level regarding pair trawling for bass in the English Channel. Secondly, it

might be noted that the much-vaunted displacement effect of a ban is unsupported by

evidence. As Greenpeace argued following DG Fish’s refusal to ban the entire pair

trawl fishery, “[t]he winter bass fishery [in ICES Division VIIe] is targeted precisely

because that is where the heaviest concentration of bass is to be found. Fishing in

other areas at the same levels of effort (and involving the same levels of bycatch)

would not be presumed to occur, because the returns from the effort would be

lower.”47 And in respect of the UK’s ban within its 0 to 12nm zone, the predicted

increase in cetacean bycatch does not appear to have materialized, as highlighted

above.

Specific CFP Measures Aimed at Controlling Cetacean Bycatch

In addition to action under the CFp Framework Regulation, two specific CFp meas-

ures aimed at reducing cetacean bycatch are worthy of brief mention, though neither

is of relevance in the context of the bass pair trawl fishery, for the reasons outlined

below. The first measure is the EU’s ban on drift-nets, a type of gill-net that fishes

passively, drifting with water currents or the wind, gilling or entangling fish and non-

target species in the meshes of a sheet of netting, often several kilometres long.48 The

second measure is the required use of acoustic deterrent devices (pingers) on certain

nets on vessels over a specified length.  

Drift-nets have gradually been phased out in the EU, culminating in their

effective prohibition, irrespective of size, in all EU waters from 1st January 2008.49

Compliance with these progressive bans has been an issue, however, and there is evi-

dence of illegal drift-netting in EU waters, both by EU and North African fisher-

men.50 Indeed, Caddell reports that “the statistics that exist reveal alarming levels of

cetacean bycatch that are widely believed to be unsustainable.”51 The ban on drift-

[The] ICES [has] indicated that 'other fisheries than pair trawling for bass

also catch dolphins' and that 'there is a need for a comprehensive monitor-

ing of the numerous trawl fisheries active in this region before we can be

precise about mitigation requirements'. ICES considered in particular that a

'ban on pelagic pair trawling for bass' would be an 'arbitrary measure,

unlikely to achieve the desired goal'.46
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nets, of course, has no impact on the bass pair trawl fishery, since trawl nets are not

drift-nets.

Turning to pingers, action at the EU level came following trials in the US

and elsewhere, which demonstrated dramatic reductions in the incidence of bycatch

of certain small cetaceans, including the common dolphin.52 This prompted the

International Whaling Commission, in 2001, to recommend the use of pingers in

respect of such species.53

In 2004, an EU Regulation (the pingers Regulation) was adopted requiring

all vessels over 12m in length using bottom set gill-nets or entangling nets in certain

EU waters to deploy active pingers.54 Since trawl nets are not captured by this obli-

gation,55 it has no impact on the bass pair trawl fishery in the English Channel.

Setting to one side the fact that the obligation to deploy pingers does not

apply to vessels less than 12m in length, and that it does not apply to all fisheries in

which cetacean bycatch is a problem, e.g. the bass pair trawl fishery, the principal

problem with the pingers Regulation is that member states are not requiring pingers

to be used at all at present, and DG Fish has taken no enforcement action.

The UK Government describes the current position as follows: 

It is arguable, however, that the main reason the pingers Regulation is not being com-

plied with at present is because it is unpopular with fishermen - perhaps because it

would impose costs59 and require changes in current fishing practices - and because

DG Fish has adopted a laissez-faire attitude to enforcement. Support for this inter-

pretation is available from within the EU: an official report following pinger trials in

Sweden notes that fishermen there have “expressed concern about being required to

use these devices as they are thought to involve extra time and labour costs for the

fishermen as well as additional capital outlay.”60

The present situation is clearly unsatisfactory. If there were indeed no

pingers suitable for immediate use in 2004, the member states should not have legis-

lated to make their use obligatory.61 It is interesting to note, however, that notwith-

standing the issues raised by some EU fishermen, experience in the US has shown

that pingers can be adopted successfully by commercial fisheries provided education

and enforcement schemes are good.62 DG Fish must, therefore, bear its share of

responsibility for the failure of the pingers Regulation. 

one is drawn to Roberts’ conclusion that, “[i]n over thirty years of the appli-

cation of the Common Fisheries policy, the [EU] has introduced only a handful of

Studies of the effectiveness, costs56 and availability of pingers in the UK,

Ireland and France currently indicate there are no pingers satisfactory for

immediate use.  The […] Commission recognises the dangers they pose to

the health and safety57 of fishermen using the devices in the waters fished

by these Member States’ vessels. We continue to work towards developing

a suitable pinger and the […] Commission is keeping the situation under

review. 58
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fishery regulations that are designed to protect non-target species and habitats, often

with great reluctance.”63 one might add that the few regulations that have been intro-

duced are poorly enforced, if at all.

2.  The Habitats Directive

A few months after the first step to prohibit drift-nets was taken under the CFp in

1992,64 the habitats Directive, an EU nature conservation measure aimed at protect-

ing certain species and habitats, was adopted, with all species of cetaceans (amongst

many other species) included on Annex IV. As a result, Article 12 of the Directive

applies to all cetaceans in EU waters. Until relatively recently, the only apparent

implication of this in the context of cetacean bycatch was Article 12(4), which

requires member states to monitor incidental capture and killing of Annex IV species,

and to take further research or conservation measures “as required”. This is a weak,

discretionary obligation.65

however, two recent developments have raised the habitats Directive’s pro-

file immeasurably in the context of cetacean bycatch. First, a decision of the

European Court of Justice (ECJ) in october 2005 (C-6/04 Commission v. the United

Kingdom) established that the Directive applies out to 200nm from member states’

coastal baselines, and not merely to 12nm.66 The second development was the ECJ’s

May 2006 decision in the so-called Spanish otters case (C-221/04 Commission v.

Spain). The case concerned the setting of stopped snares for foxes in an area in which

Eurasian otters (Lutra lutra), an Annex IV habitats Directive species, were found.

The issue arose as to whether an otter killed in such circumstances would be captured

by Article 12(1)(a) of the Directive, which requires member states to prohibit the

“deliberate capture or killing” of Annex IV species. The ECJ ruled that Article

12(1)(a) requires member states to prohibit capture or killing not only where a per-

son intentionally captures or kills, but also where he or she has (merely) “accepted

the possibility of such capture or killing.”67 Since the ECJ’s interpretation applies in

the context of all Annex IV species, not just otters, and binds all member states,

cetacean bycatch was suddenly in principle captured by the habitats Directive’s pro-

hibition on deliberate capture or killing.68

The combined effect of these two ECJ decisions is highly significant in the

context of sea fishing. First, unlike the CFp, it is for member states, via their nation-

al transposing legislation, to enforce the habitats Directive from their coastal base-

lines to the 200nm limit.69 Enforcement of the Spanish otters case would therefore

effectively end DG Fish’s monopoly on controlling fisheries and bycatch via the CFp.

Secondly, the Spanish otters case, if enforced, would potentially bring to an end all

fisheries in EU waters in which cetacean bycatch is an evident problem. Evidence

would suggest, however, that political appetite for such enforcement is lacking.

one needs look no further than the UK’s offshore Marine Conservation

(Natural habitats, etc.) Regulations 2007 (the oMRs), which transposed the habitats

Directive in the offshore marine area to comply with the ECJ’s judgment in case C-
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6/04.70 The legislation contains, as regulation 39(9) and (10), a defence to the offence

of deliberately capturing, injuring or killing an Annex IV species, which addresses

the issue raised by the Spanish otters case in the context of sea fishing.71 A similar

defence has been added to the separate UK legislation that covers the area from 0 to

12nm.72 The defences essentially allow cetacean bycatch to continue, provided the

fisherman: (1) did not intend to capture, injure or kill the cetacean, and (2) had taken

“any steps that could reasonably be taken to ensure compliance with the require-

ments” of the CFp73 (emphasis added). This presumably address the fact that com-

pliance with the pingers Regulation is not expected at present. This conflicts with the

ECJ’s decision in the Spanish otters case, and is hence a breach of EU law: a person

who does not intend to capture or kill a cetacean may nevertheless have accepted the

possibility of such capture or killing.  

At first glance, the UK’s reasons for including such defences in its legisla-

tion might seem hard to fathom. After all, the relevant UK authorities could use the

opportunity presented by the Spanish otters case to prosecute French pair trawlers for

deliberately capturing or killing common dolphins in the English Channel (having

clearly accepted the possibility of such capture or killing), thus finally achieving the

UK’s goal of closing the bass pair trawl fishery. however, there is an important dif-

ference between the UK’s requesting the closure of a specific fishery in a specific

area under the CFp, and its enforcing the ECJ’s interpretation of the habitats

Directive in the Spanish otters case, which is its clear legal duty under Article 10 of

the EC Treaty. The latter would apply across the board, not only geographically, but

also in terms of the Annex IV species affected. In other words, a ban under the CFp

would have targeted a fishery dominated by French fishermen, and would have

applied only in ICES Division VIIe. In contrast, UK enforcement of the Spanish

otters case would have ramifications well beyond the bass pair trawl fishery: it would

have the potential to impact on UK fishermen in other fisheries, for example (since

one would expect authorities in other member states to prosecute UK fishermen in

appropriate cases); it would also impact on other activities, such as forestry, since a

forester might kill an Annex IV species having accepted the possibility of such cap-

ture or killing.

one might argue that DG Environment must be unaware of the defences in

the UK’s legislation, and will bring infringement proceedings under Article 226 of

the EC Treaty when it realizes. This seems unlikely, however, for a number of rea-

sons. 

First, as noted above, the oMRs were drafted to comply with the ECJ’s deci-

sion in C-6/04, which was a decision against the UK.74 As a result, the Commission

will have been involved, under Article 228 of the EC Treaty, in screening the oMRs

to ensure that they were in compliance with the ECJ’s judgment in that case.75

Second, enforcing the Spanish otters case would undoubtedly have serious adverse

effects for the fishing industry (e.g. it would likely result in the closure of certain fish-

eries altogether, and would raise the prospect of tit-for-tat prosecutions, with author-
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ities in one member state prosecuting fishermen from other member states), some-

thing the Commission would perhaps not be keen to precipitate. Third, enforcing the

Spanish otters case in respect of sea fishing would, as noted above, effectively end

DG Fish’s monopoly on controlling sea fishing, and it is well documented that the

Commission guards its competences closely.76 Fourth, allowing or requiring member

states to take action under the habitats Directive would undermine DG Fish’s previ-

ous decisions in respect of the bass pair trawl fishery in the English Channel, such

that the defences in the UK’s legislation actually help to sustain the status quo in

terms of DG Fish’s existing policy. In that regard, one might speculate as to the bal-

ance of power between DG Fish and DG Environment.

Discussion and Conclusion

At present, where there is a case for action in respect of cetacean bycatch, the posi-

tion of the Commission and the member states remains that member states must make

their case to DG Fish, seeking a closure or a modification of the particular activity

under the CFp Framework Regulation.77 In other words, DG Fish’s monopoly under

the CFp is preserved, effectively side-stepping the habitats Directive and the ECJ’s

decision in the Spanish otters case, though in legal terms there is nothing to suggest

that the CFp should trump the habitats Directive in this way. So where does this leave

us, and what can be done?  

In terms of nature conservation, we have already seen that the CFp is large-

ly ineffective in terms of its treatment of cetacean bycatch. The end result is that

cetaceans are not receiving adequate protection under either the habitats Directive or

the CFp at present.  

Constitutionally, the issue is more complex. As a matter of principle, it

seems unacceptable that the Commission is able simply to ignore a decision of the

ECJ. however, it is well documented that the Commission has sole discretion to

decide whether or not to bring infringement proceedings against a member state

under Articles 226/228 of the EC Treaty, and that its decisions in this regard are effec-

tively exempt from legal challenge.78 Thus, a decision not to bring proceedings

against the UK government for including defences in its legislation that allow

cetacean bycatch to continue in breach of EU law would appear, at least in principle,

to be defensible as a matter of EU law. That said, it is also clear that this situation is

far from satisfactory:79

The multiplicity of tasks of the Commission, which cross over into execu-

tive, quasi-judicial and legislative territories, raises questions as to whether

the institution is in a suitable position to be able to shoulder its enforcement

responsibilities under Arts 226/228 in a sufficiently impartial manner. The

lack of a clear demarcation between enforcement and policy positions of

the Commission has raised concerns of a lack of accountability in infringe-

ment procedure decision making […]  
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Even if the Commission is unwilling to act, however, there would be nothing to stop

a sufficiently-interested81 individual or NGo seeking to enforce the EU law position

through their national courts. It would be possible, for example, for a declaration to

be sought from the UK high Court to the effect that the defences in the UK’s legis-

lation are incompatible with EU law.82 As part of any such proceedings, the UK court

could refer the issue of interpretation (i.e. the compatibility of the defences in the

UK’s legislation, and, by extension, the issue of cetacean bycatch, with the ECJ’s

decision in the Spanish otters case) to the ECJ under Article 234 of the EC Treaty,83

in effect ensuring an impact across the EU as whole. In that way, member states might

finally be forced to tackle cetacean bycatch. That is why dolphins need lawyers. 
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OPTICal SeNSOrS TeCHNOlOgy aND MeaSUreMeNTS

IN THe MarkeT OF PrOxIMITy aND POSITIONINg SeNSOrS

aNTONIS VaTOUSIOS

Introduction

Proximity or positioning sensors, as well as displacement sensors, which can be

included in the same category, account for the majority of shipments in the sensor

industry, an industry with a remarkable annual growth. The way to choose the right

technology always depends on scientific and commercial factors. Nowadays, non-

contact sensor technology is very popular compared to the contact sensor, especially

optical sensors. The dominant technologies of optical sensors are Charge Coupled

Devices1 (CCDs) and Complementary Metal Oxide Surface2 sensors (CMOS). The

most important parameters in designing or implementing a sensor depend on the

application. However, there are some general principles to be taken into account such

as the accuracy and linearity of measurement or functionality and compatibility of

application. Usually, the widely industrialized technologies for sensors offer a solid

base for further development or safe transition for general applications. The familiar

optical mouse in computing is a great example which is analysed in this article.       

If you try to measure a quantity either in physical or in social sciences you

need a measurement system and a reference. But it is necessary to define the meas-

ure and the potential application. This combination drives the experiment and informs

its own principles.  

What kind of measurement system and how accurate should it be? 

Usually, the accuracy of a system defines in a way its own scientific and commercial

value, without those values necessarily being absolutely relevant. However, the cost

in time and money sets the initial restrictions. In an industrialized and mature market,

the investment performance is the key, so the main point for extended research is

innovation defined as a niche market or a potential gap in the market. Otherwise,

zero-tolerance is the answer for the investment policy.

How can we define the performance for a measurement system?

The performance for a measurement system is focused on the flexibility of applica-

tions, the innovation, the initial investment and the long term investment. Those fac-

tors are not necessarily positively correlated. For example, the high flexibility of a

measurement system with a low initial investment drives the innovation down. If the

term ‘performance’ includes the accuracy of the system then it is supposed that inno-

vation is the first priority. 

How can we reduce the risk of our initial investment and in parallel keep the figures

in a reasonable state?

The choice to move on stepped ground is always much more secure. Therefore, a

widely commercialized product could be a base; a safe base for many reasons. First,
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a product that is widely commercialized contains a large number of bugs, it is said to

be ‘buggy’. This usually stabilizes the functionality of that product in relation to its

being oriented for general and common applications. Second, it is possible to find

many versions of that product, so the probability of matching to our specifications

should be high. Third, the flexibility, as we said before, should also be high; as far as

we insist on using it in general applications. Finally, other features that are related to

commercial products, such as power consumption, compatible interfaces etc., are also

included in the specifications. 

Market Research 

Positioning and imaging sensors will offer fast growth prospects: through 2012,

imaging and position sensors are expected to record the fastest growth. Imaging sen-

sors - including CCD, CMOS and thermal (infrared) sensors - should register the

fastest growth of all sensor types. CMOS imaging sensors should continue to take

significant market share from CCDs, as they benefit from their lower costs, lower

power requirements and higher speeds.3

In 2007, positioning and imaging sensors covered approximately 50% of the

total sensors market. among these, inductive and photoelectric sensors are recorded

as the majority of shipments where the annual percentage growth is expected to be

about 12%. In the smaller linear displacement sensor market, optical encoders were

the largest product segment and recorded as the majority of shipments.4

Overall, the market for linear displacement sensors is expected to be the

fastest growing over the next five years; however, market growth rates forecast for

the individual product market segments are quite varied. For example, the market for

contact rotary encoders is forecast to decline as these continue to be displaced in

applications by longer life non-contact types. On the other hand, the market for tri-

angulation5 laser linear displacement sensor systems is predicted to grow at a double-

digit growth rate over the period up to 2011. a major advantage of these is long range

distance sensing.6

Sensor and Measurement   

In any kind of measurement there must be a type of sensor. The most well-known

type of sensors are the human senses, through which we can communicate and inter-

pret the world around us. although our senses are extremely effective there are some

limits to the stimuli that we can receive. The extension of our perception becomes

possible through the development of science. New tools allow us to see from the

micro- and nano-world to mega- and tera-world with the consequence that we under-

stand better and deeper our natural environment and its principles. 

Measurement is the key to gaining knowledge about a system and its oper-

ation. However, the challenge for the researcher and/or observer of the system is to

find out the proper way to measure the needed quantity or property. at first glance, it

seems easy to measure a property which is directly perceived by human senses. The
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only thing that you need is a reference system. However, the problem gets more and

more complex when the measured property lies upon a scale which differs from the

scale of normal human perception. Therefore, the tools we use for scientific, com-

mercial or any other kind of activity are the means to see and understand further than

our individual physical and mental abilities. But what is the error of the measure-

ment? What is the source of error and how significant could it be for the output?

These questions are raised when a measurement tool is being used in order to sepa-

rate the real value from unavoidable intrinsic and extrinsic errors. The source of

errors could be many but the general categories are the systemic error, where the ori-

gin is the experimental structure or the device, and random error which is usually

caused by the environment and the initial conditions. In many cases, the random error

can be eliminated by creating a large sample through repetition, according to the law

of large numbers. as far as the systemic error is concerned, we can reduce it through

calibration of the system although this is not always possible.    

Therefore, there are some empirical rules upon development of sensors:

• First, the sensor should be sensitive to the measured property or quantity.

• Second, the sensor should be insensitive to any other property or quantity

that is related to the desired one.

• Third, the sensor should not influence the measured property or quantity,

otherwise the resulting distortion will cover the real value. 

The above rules are of great significance in preventing the results from

being completely wrong. although these rules are taken into account in designing any

measurement tool, none of them can be completely fulfilled. 

Consequently, the point changes to what is the degree of sensitivity or insen-

sitivity of the measurement tool. Usually, the sensitivity is defined as the ratio

between output and input that is the measured property. For example, if a sensor

measures length (m) and its output is Volt (V) then the sensitivity is the ratio

Volt/length with unit (V/m). If this ratio is constant, which means that it has one

value at all points of measurement, then the sensor is linear. 

linearity is a very significant characteristic of sensors. The output of a lin-

ear sensor is linearly proportional to the value of the measured property. In other

words, if the output of such a sensor is plotted versus the measured property then the

graph should be potentially expressed by an equation of that form y = a*x + b; where

y is the output and x is the input. 

Other characteristics of sensors include the offset, which happens when the

sensor’s output is non-zero whereas the measured property is zero. Usually, this fac-

tor is self-adjusted by the sensors. However, an input without a value of the measured

property does not necessarilty mean that it is zero; it may be just a drift point.7

The output range of sensors limits the range of the measured property. In

other words, the output range defines the maximum and minimum value of the meas-
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ured property. However, usually there is the option of scaling the input range, so that

the output range is expanded by a factor.

The drift happens when the output slowly changes independently of the

measured property. The easy way to reduce the drift is to adjust the output values con-

tinuously. However, this method gets much more complex if the drift is not constant

at the operational range of the sensor. 

another type of drift is the dynamic drift which is generated by rapid change

of the measured quantity. The sampling procedure in any kind of sensor has a time

period threshold as far as concerns the input change. That threshold defines the max-

imum operational frequency of the sensor.

also, the long term drift indicates a very slow degradation of the sensor over

the long run. This kind of drift is important in industrial applications, especially in a

continuously changing environment.

Which characteristics are the most important depends on the category, the

type of sensor and the method that is being used. apart from the general characteris-

tics of sensors, there are also specific ones which are oriented to the application.

For displacement/position sensors, the acceleration and the range of the dis-

placement have great significance. We can also include the Position Sensors in the

category of displacement sensors. There are many types and different technologies to

approach this kind of sensor. 

• Capacitive or Inductive 

• Mechanical or Opto-mechanical 

• Magnetic

• Optical  

• Ultrasonic

Non-contact sensors, which monitor a target without physical contact, pro-

vide several advantages over contacting sensors, including the ability to provide

higher dynamic response to moving targets, higher measurement resolution and the

ability to measure small fragile objects. Non-contact sensors are also practically free

of hysteresis, the error that occurs with contacting devices at the point where the tar-

get changes direction.8

Optical Sensors and CMOS 

Optical sensors are based on leD9 or, in the latest ones, on laSer10 operation. In

the market of solid-state imaging there are several technologies, the dominant ones

being the CCD and the CMOS technologies. The CMOS sensors share the same prin-

ciple with CCDs, which is the photoelectric effect.11

The CMOS sensors are the proper choice for implementation of optical sen-

sors because of their large active area, high linearity, high uniformity and very low

dark current.12
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Figure 1 shows the sensitivity of a CMOS sensor in relation with irradiance.

Irradiance is the power of electromagnetic radiation upon a surface, per unit area, and

is used when the electromagnetic radiation is incident on the surface. The unit of irra-

diance is usually (μW/cm2) or (nW/mm2).

Figure 1 , after Virto et al.

Figure 2 , after Virto et al.
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It can be seen that the response of the sensor, which is measured in aDC13

counts, is linear until the saturation point. That range might vary depending on the

chosen model. But, generally speaking, this corresponds to 50-60 dB linear range. In

figure 2 we can see the difference between the real displacement and the recon-

structed one.

linearity measurements indicate how well the sensor reconstructs displace-

ments of the light spot. The minimum displacement the sensor can detect can also be

seen. as we see in figure 2, the linearity of the CMOS Sensor is very high. Finally,

the non-uniformity level in the pixel to pixel response is about 10-15%, which means

that under the same irradiance, pixels in different areas have slightly different

response. In conclusion, the CMOS sensors certainly are a reliable solution for opti-

cal sensor implementations.14

The Optical Mouse as a Displacement/Positioning Sensor

The sensor that is used in this experiment is the familiar computer mouse device. The

older version is the ball mouse and the modern one is the optical mouse. In both

cases, the mouse operates as a displacement sensor. In other words, the device calcu-

lates the distance that is moved and the output signal displace the cursor on the screen

in a proportional way. 

Table 1.

Table 2.
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Experimental Set-up: Displacement of the sensor six times for each distance

of 1cm, 2cm, 3cm, 4cm, 5cm. each complete movement returns a column of coordi-

nates (x, y). each column returns two values for the range of x and y. So, for each dis-

tance we have six pairs of ranges. Finally, these six pairs return the mean of range of

x and y for each whole measurement. Tables 1 and 2 show the whole calculation for

the distance of 1cm.  

Figure 3.

Figure 4.
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Therefore, if we test the linearity of that sensor, we should plot the dis-

placement of the cursor as output versus the displacement of the mouse, as the meas-

ured property. However, the movement of the mouse could be in any direction from

0-360o. For the sake of simplicity, let’s see the vertical (90o) and horizontal (0o)

movement.

In figure 3, we can see how linear the sensor is for vertical movement. The

coefficient of linear regression, r2, is almost 1, which means absolutely linear. The

y-axis presents the displacement of the cursor upon a scaled window. The x-axis

presents the displacement of the mouse upon specific distances. The coordinates (x,

y) are represented by the dots. Therefore, the line, which joins all the points, is the

actual graph and the other one is the best fitted line to the actual. It is obvious to the

eye that the tested sensor is linear in the vertical displacement.

Figure 4 presents the linearity in horizontal displacement of the mouse. The

sensor is linear, also, at horizontal displacement. The coefficient factor r2 is again

almost 1.

a very important attribute of metrology/measuring is accuracy. accuracy is

the degree of veracity, the closeness of a data set to the target value. If you repeat an

experiment a number of times and the output values are all upon the target, then the

accuracy is at maximum (usually 1 or 100%). The bigger the variance of the data set

from the target value, the smaller the accuracy of the final result. The usual way to

calculate accuracy of a data set of measurements is the ratio between the standard

deviation (σ) and the mean value, subtracted from unity. That ratio is called ‘error’.

So,

For a normal distribution the area of one σ accounts for 68.27% of the whole data set.

So, the closer to the target value, the smaller the error and the higher the accuracy. 

Figure 5 shows the error in each data set for the mouse at vertical displace-

ment. We can notice the huge error at the first (1cm) and second (2cm) measure-

ments. However, the error gets smaller as the displacement grows. Upon that conclu-

sion we can touch, again, the query about the source of error. looking at the graph,

we conclude that there are multiple sources of error. Certainly, the whole error can be

mathematically expressed with an exponential function. The higher value of error for

the first measurements is easily explained if we realize that the smaller the distance,

the more difficult it is to define precisely the start and the end point of the displace-

ment. This type of error will probably never touch zero, no matter the range of the

displacement, but gradually the error becomes negligible. If we suppose that the

extension of the graph after the fifth point follows the same pattern then we can talk

about a second type of error which remains more or less the same. The second type
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probably is a constant error and if we suppose that the error coming from the exper-

imental structure is gradually eliminated, then we conclude that the other type of error

is a device error. Consequently, there is an internal error which is imported by the

device during the processing of the measurements. However, that internal error is not

necessarily constant, as a percentage of the input. This happens due to the nature of

electronic processing, where most devices are non-linear or locally linear in a specif-

Figure 6.

Figure 5.
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ic range of input and other parameters as temperature, electrical supply, electrical

load etc.

Figure 6 shows the error in measurements of the sensor at horizontal dis-

placement. We conclude that the error at horizontal displacement is similar to the ver-

tical one as was expected. We note that the size of error is smaller in horizontal dis-

placement; however it is not safe to trust these numbers because the experimental

structure might generate that difference. It is much safer to pay attention to the gen-

eral behaviour of this graph in comparison with the previous one. also, the last point

gives a different perspective in comparison with the previous graph. On the other

hand, this measurement may be a false one or, indeed, an indication that the constant

error mentioned before is not constant but cumulative. Therefore, we need more

measurements for that sensor in order to decide if there is a cumulative error or not.

It is important to understand that there could be many types of error and each

one could be generated by many sources. So, for this kind of sensor, which is a dis-

placement sensor we analyse two basic types of movements: the horizontal and ver-

tical movement. The accuracy that we have already discussed is the size of error for

each data set of measurements, in other words, what the size of data dispersion is

around each target point. 

But when you analyse a two dimensional movement of an object, it has two

degrees of freedom. Consequently, this means two types of error, the on-axis error

that we have already talked about and the off-axis error. If the object is moving on

the y-axis then the off-axis error is the potential displacement on the x-axis which,

ideally, should be zero, and vice versa. The off-axis error is purely an experimental

Figure 7.
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structure error, i.e., if this structure was ideal then on a ΔY displacement the respec-

tive ΔX should be zero, and vice versa. The following graphs show the development

of those errors along the experiment for vertical and horizontal displacement.

In figure 7, we can see the progress of error on-axis for the vertical dis-

placement. If we exclude the second point which is probably faulty, we conclude that

the absolute size of error remains stable, so the accuracy, indeed, is getting better and

better throughout the experiment. 

In figure 8, we see the corresponding type of error for horizontal displace-

ment. The progress is similar to the on-axis of the vertical one if we exclude the last

measurement point.  

Figures 9 and 10 show the progress of off-axis error for vertical and hori-

zontal displacement. It is obvious from these graphs that the off-axis error is growing

as the displacement grows, so there is a proportional relation between those quanti-

ties. However, from these experiments we are not able to see if the off-axis error is

coming from the experimental apparatus or the sensor or from both of them. 

The progress of the off-axis error for horizontal and vertical displacement

can be seen much better in figures 11 and 12. From these we can verify that the off-

axis error grows as the displacement gets bigger. However, based on this data set, it

is not possible to argue that the correlation is linear or quadratic. If the off-axis error

is caused by the experimental apparatus, normally, it should be linear. Quadratic

behaviour better matches a drift, which is imported by the sensor.

Obviously, there is no type of offset, because using this type of measurement

the output is the movement of the cursor on the screen. also, the output range is fixed

Figure 8.
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because a certain displacement of the mouse creates a certain movement of the cur-

sor. The long term drift is not important for coarse measurements and consequently

for such a degree of accuracy. 

The dynamic drift is an issue that is addressed by the newest versions of

optical sensors. Indicatively, the last models of CMOS sensors are able to detect high-

speed motion with velocity up to 65 ips (inches per second) and acceleration up to 20

g.15 (g ≈ 9.8 m/s2)

Figure 9.

Figure 10.
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also, the distance between the object and the mouse sensor is a restrictive

factor; the typical recommended distance is between 2.1 and 2.5mm. Finally, the uni-

formity of the surface is another important point, because if the surface is not coop-

erative then the reflected beam will be poor and consequently the resolution of the

sensor will be low.16

Figure 11.

Figure 12.
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Application

The following text, presents an analysis of detection of hands-on control or manipu-

lation. In many medical or industrial applications there is a need for information

about manipulation of a tool. The type of information that is usually needed is the rel-

ative position, the acceleration or velocity of that tool. The recordings are useful data

for deriving conclusions about the user’s situation or skill. Therefore, if the applica-

tions are relevant to hand movement, then the following figure indicates whether this

kind of displacement sensor is suitable or not. 

Figure 13 is based on the human reaction of striking an object by hand. The

object comes threatening towards the human target and, of course, the subject should

react as quickly as possible. We see the average velocities from 320 high-threat trials

by adults. It shows the movement time, maximum linear acceleration and maximum

linear velocity of the hand prior to impact.17

The maximum velocity is 2.3 m/s approximately. The maximum acceleration is:

Therefore, the maximum acceleration is much lower than the limit and the maximum

velocity is slightly more than the upper limit of the optical sensor.

Figure 13, after DeGoede et al.

Max acc = Δu / Δt ≈ 1m/s / 0.05s = 20m / s2 ≈ 2 * g

Max Sensor acceleration = 20 * g

Max Sensor Velocity = 65ips = 65 * 2.54cm/s = 165cm/s = 1.65m/s
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Consequently, this type of displacement/position sensor is adequate for measuring

such applications, if we exclude the necessity of very high-speed detection on a per-

manent basis. 

Conclusions

The optical mouse, due to its wide industrialization is a very good practical solution

if the necessary accuracy is not extremely high and the measured distance is in cen-

timetre range. The linearity is very satisfying; the coefficient of linear regression,18

r2, is almost 1. This type of sensor can be used in hands-on applications with very

good results. especially the laser based sensors present a much better performance

when compared with leD based ones. also, it seems that there is a drift in off-axis

analysis; so for highly accurate measurements, with a broad displacement, the calcu-

lation of that drift and the use of a corrective formula are necessary. However, CMOS

optical sensors are a reliable solution and offer many options depending on the needs

of each application. 
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ed in some distance from the laser beam. a lens focuses the reflected light onto a

CCD chip, and the position of the bright spot on the chip reveals the direction of the
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Introduction

A Mobile Ad Hoc network (MAnet) is a collection of mobile nodes operated over

wireless technologies such as ieee 802.11 with or without having an infrastructure-

based access point. MAnets are comprised of moving objects and create frequent

changes in network topology. Moreover, due to the limited transmission range of

wireless interface, MAnet requires multiple hops to establish end-to-end communi-

cation between nodes. protocols operating in the network layer of MAnet are

responsible for finding paths between two end points of a communication. existing

network layer protocols, both proactive and reactive, are not sufficient to handle fre-

quent changes in network topology and show poor performances due to link failure. 

furthermore, the np complex nature of ad hoc network topology makes it

very difficult to find a perfect solution even for a single end-to-end communication.

difficulty increases when the number of hops between two end points becomes sig-

nificantly large. in those cases obtaining a better solution without increasing band-

width or packet overhead is almost impossible. All those shortcomings inherently

increase the importance of an adaptive approach to be used in design of network pro-

tocols for MAnets. 

in this paper, we focus on the design of an adaptive algorithm that works

based on the principle of Ant colony optimization (Aco). the main contributions of

this work are threefold: 1) we have provided an analytic design of different adaptive

parameters required to facilitate Aco into a routing protocol, 2) we have demon-

strated a whole routing technique in the form of an organized pseudo-code represen-

tation and 3) through simulation we have shown that the chance of identifying the

best path is very high and requires a significantly shorter period. the proposed algo-

rithm is a probabilistic adaptive technique that changes its routes with the change of

network topology over time. like other adaptive approaches, this algorithm learns

from the environment and identifies appropriate paths using feedbacks of previously

travelled packets. A self-made simulator implemented on c++ is used to evaluate the

performance of this algorithm on the basis of diverse adaptive issues such as change

of probability, growth of pheromone intensity, randomness of selection and packet

sending rate through different paths.

Related Studies

it was the mid 90’s when MAnet started becoming popular1 and demand for ubiq-

uitous devices significantly increased. hundreds of routing protocols arrived over the

period of 1994 – 2004, though a large number of those protocols failed to survive due

Ant nAvigAtion-BAsed AdAptive Routing technique foR

MoBile Ad Hoc netwoRks

niAz MoRshed chowdhuRy, 

syed MuRtozA BAkeR And eRshAdhul h. choudhuRy
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to their weak proactive nature.2 during this period, four specific protocols became

very popular and established themselves as key elements for MAnets. 

in 1994, perkins proposed his first routing protocol “dynamic destination

sequenced distance vector (dsdv)”.3 two years later, in 1996, Johnson proposed

his famous ad hoc routing protocol “dynamic source Routing (dsR).”4 in 2002,

Beijar proposed another protocol “zone Routing protocol (zRp)”,5 though it main-

tains few restrictions and also lacks in its generalized nature. soon after, perkins,

working in the nokia Research centre, released his newly developed protocol “Ad

hoc on-demand distance vector (Aodv)”.6 Aodv was accepted as a Request for

comments (Rfc)7 in July 2003, and since then this has been an era for dsR and

Aodv to dominate the ubiquitous and ad hoc network world. 

though dsR and Aodv are currently the two most popular routing proto-

cols, they still have many limitations. A major drawback of dsR is its packet over-

head as it sends large control information with each packet. on the other hand,

Aodv broadcasts enormous control data or more specifically route request (RReq)

packets to its neighbouring nodes while establishing a route. those RReq packets

increase its bandwidth overhead and result in poor performance. 

A number of routing protocols have been proposed in recent years to

improve performance of existing protocols, either by modifying their current mecha-

nism or replacing them with a new set of approaches. one of the most noteworthy

approaches recently used is the adaptive technique. in 2001, a routing protocol was

proposed called Adaptive distance vector Routing,8 that tries to convert convention-

al distance vector Routing into an adaptive self-organized protocol for MAnets.

that same year, Adaptive demand driven Multicast9 routing arrived to improve mul-

ticast facilities in ad hoc networks. there was another algorithm entitled fuzzy

sighted link state Algorithm,10 a modified approach of the classical version used in

wired networks. in July 2006, Masillamani et al. proposed a genetic algorithm (gA)-

based routing protocol for conventional distance vector routing and they are current-

ly working to convert this protocol to a gA-based adaptive Aodv.11

Ant Colony Optimization

Ant colony optimization (Aco),12 proposed by dorigo in 1992, is an adaptive

method to find partial solutions for the problems where identifying an exact solution

is either difficult or impossible.13 the basic idea of this approach is taken from the

food searching behaviour of real ants in nature. when ants are searching for food,

they initiate their journey from their nest and gradually move towards the food. while

walking, ants deposit a special type of biological chemical called pheromone. the

concentration of pheromone on a certain path is an indication of its usage. Ants fol-

low the path where it is densely concentrated. when an ant reaches an intersection

point of a path, it decides which branch to be taken next based on pheromone con-

centration of the paths. with time, concentration of pheromone on less travelled paths

decreases due to diffusion effects, and eventually the best path is established.  
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in 1997, dorigo, in his work “Ant colony system: A comparative learning

approach to the travelling salesman problem”,14 hinted that network routing can be

implemented based on an ant algorithm. the very next year he published another

research work15 where he discussed how packets and ants are typically identical for

an adaptive system and a routing algorithm can be formed or improved based on this

technique. in 1999, in another paper, “Ant Algorithm for discrete optimization”16 he

proposed the same idea. despite the fact that he always recommended his algorithm

to be used in computer networks, neither he nor other researchers showed enough

interest in this regard.  

Basic Framework of the Proposed Algorithm

Adjusting Aco into a routing protocol is a critical modification and requires exten-

sive transformation in the basic model. our proposed algorithm considers each pack-

et as an ant and each connected path as a food searching track. this algorithm main-

tains two different types of packets namely ‘forward packet and ‘backward packet.’

these are typically ants on the way to food and nest respectively. 

forward packet is the original data packet and responsible for delivering data from

the source to the destination. each source node initiates a forward packet, encapsu-

lates data and sends it to a specific destination. when a packet reaches a new node, it

identifies its future path based on the selection parameter of that respective node. on

the way to the destination, this packet keeps track of paths it has travelled for future

use. Backward packet is an acknowledgement and responsible for depositing

pheromone on the paths. for each forward packet, destination creates a correspon-

ding backward packet and encapsulates the travelled path list into its header so that

it can follow the track way back to the source and deposit pheromone on the paths.     

core contributions of the proposed algorithm lay in the design of different

adaptive parameters. these parameters are the key elements in this algorithm that

make diverse decisions at different phases. success of the research is highly depend-

ent on those parameters; hence it is imperative to design them carefully and effec-

tively. 

Figure 1. A network topology with travelled path

in dark black. A-h are mobile nodes in the net-

work. each black line indicates a path between

nodes. the dark path is the selected path to deliv-

er a packet for a particular instance. forward

packet keeps track of this path and encapsulates

this information into backward packet so that it

can get back through this path and deposit

pheromone on the tracks. 
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Mathematical Design of Adaptive Parameters

Aco is a generalized adaptive technique17 like fuzzy logic,18 genetic Algorithm19

or simulated Annealing,20 having different phases such as initialization, probability

calculation, selection, pheromone deposition and pheromone evaporation. each of

those phases is problem-dependent21 and needs to be designed based on the purpose

and nature of specific problems. the following sub-sections will talk about the math-

ematical design of different adaptive parameters to facilitate Aco in a network rout-

ing protocol. 

Initialization

A meta-heuristic method like Aco requires initialization at the beginning of the pro-

cedure.22 conventionally in Aco all the ant tracks are initialized with the numerical

value zero as it is assumed that initially there is no pheromone on the tracks. But the

proposed algorithm initializes its tracks or more appropriately routing paths in a dif-

ferent way, with a numerical value of one instead of zero. the rationale behind this

modification is quite straightforward: in this algorithm a non-zero value of intensity

represents a connection. thus, pheromone intensity indicates connectivity of nodes,

and paths having zero intensity indicate there is no connection between two particu-

lar nodes.

Figure 2. A network topology with a

stable pheromone intensity of the

paths.

Figure 3. changed topology when a

new node g joined the network.



157

in figure 2, a stable network topology has been shown where pheromone intensities

of the paths are iAB, icd, idB, idf and ide. let us assume that a new node g has just

joined the network (shown in figure 3), hence creates three new paths gB, gf and

ge. conventional approach of Aco would initialize these three paths with zero

intensity as those new paths have not been travelled by any ant (packet) yet. But, as

per this proposed algorithm, initialization will be performed with unit values in order

to indicate connections between B and g, f and g, and e and g.

Probability calculation

probability calculation is one of the most vital subjects for an adaptive algorithm.

success of the proposed technique is highly dependent on appropriate calculation of

a particular probability called path probability. while sending a packet from one node

to another, this algorithm determines the appropriate path based on this parameter.

path probability is further reliant on the calculation of pheromone intensity of differ-

ent paths. in this proposed algorithm, path probability is defined as:

Selection

in this proposed algorithm, selection is maintained through the single spin roulette

wheel method. space allocation for each path on the wheel is proportional to its prob-

ability. for example, if there are three paths A, B, and c connected with a node hav-

ing probability pA=0.50, pB=0.25 and pc=0.25, arrangement on the wheel for this

particular case would be as in figure 4:

Another important issue in selection is pseudo random number generation. weakness

in random number generation may create an initial fluctuation problem,23 resulting in

unexpected performance by the algorithm. Most of the compilers in practice use cur-

rent time (in second) as seeds. As a result, built-in random number generator func-

Equation 1. path probability. here, Pi is the probability

of the ith path connected with the neighbouring nodes

whilst Ii and It are the intensity of ith and ∑Iconnected (all

connected) paths, respectively.

Figure 4. Roulette wheel arrangement for pA=0.50,

pB=0.25 and pc=0.25.
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tions return a close value if they have been called within a short duration of time (e.g.

1 millisecond interval). A method for well-distributed random number generation has

also been proposed with this algorithm. the following function takes a value as a

parameter and returns a well distributed random number between zero and value.

Pheromone deposition

in this proposed algorithm, pheromone deposition is performed by backward packets.

After a successful delivery, each backward packet increases the intensity of the path

that forward packet or typically data packet has travelled to deliver data from the

source to the destination. this process is formulated as follows:     

the rationale behind this design approach lay in quick identification of best

paths. in this technique, backward packet will deposit more pheromone on the short-

er path compared to the longer path while coming back from the destination. As prob-

ability calculation is dependent of the pheromone density, it ultimately increases the

chance of the best path to be selected.

A pictorial example is shown below to describe the above literature.

consider the following network topology shown in figures 5 and 6. in figure 5, it

shows that A has made a successful delivery of a packet to c. during this travel, this

packet marked the paths that it has travelled.

Random Number Generator Function

Int random(int highest)

{

srand((unsigned)time(0));

int random_integer;

int lowest= 0;

int range= (highest-lowest) + 1;

random_integer= lowest + int(range*rand()/(RAND_MAX + 1.0));

return random_integer;

}

Equation 2. pheromone deposition formula. here,

Q is a unit quantity of pheromone to be deposited on

the paths. 

But the most notable point in pheromone deposition is that not all paths will get the

full portion of Q, rather, deposition of Q will be inversely proportional to the trav-

elled path. length_Ratio varies from node to node. for each node on the path, it is

measured as the path length between the source and the calculated node.
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let us consider Q = 10. Based on equation 2, pheromone of each path will be updat-

ed as follows:

figure 5 shows backward packet sent by c to A. this backward packet will increase

the intensity of the paths (underlined) that it has travelled while coming from A to c. 

Pheromone Evaporation

pheromone evaporation is another tricky challenge in the proposed algorithm. it

decreases pheromone from less travelled paths. in this algorithm, pheromone evapo-

Figure 5. A is sending a packet to c.

Figure 6. intensity of the paths is being

changed by the backward packet.
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ration is computed based on a parameter called evaporation parameter, λ. value of λ

depends on the traffic density of the network. if intensity of any path at a junction

crosses the value of λ, intensity for all the paths of that junction will be updated as

follows:

here, Ii(new) and Ii(old) are the intensity of ith path before and after the evaporation

respectively and k is the number of connected paths with that junction. gcd is the

abbreviation of greatest common divisor.   

Operation

in general, a routing methodology needs to perform three basic operations, namely

route establishment, route discovery and route maintenance.24 these are the three

most important and key tasks for any routing technique. nature and performance of

a particular routing algorithm is determined by how it deals with these three tasks.

our proposed algorithm is no different and follows these basic operations while oper-

ating in a network. 

At the very beginning of the network, or when a new node enters into the

network, it finds neighbouring nodes and initializes local intensity value of the cor-

responding paths with unit cost. initially it also assumes that all the nodes in that net-

work are reachable through any of those connected paths. it maintains a vector table

like distance vector routing where it keeps intensity of different paths. this table is

arranged in the conventional form of ‘from A to B via c.’25 But instead of distance

value, it holds the intensity of a particular link. As time passes, the best outgoing link

for a particular node gradually becomes stable in this intensity table.

in this proposed technique, nodes do not send route request like Aodv or

broadcast control information like dsR, though it still maintains a reactive on-

demand nature. Before sending any packet to a particular destination, it finds the

appropriate path based on a probabilistic selection mentioned earlier. paths having

been travelled most to reach a destination will receive higher priority in the selection.

this route discovery is an adaptive method and eventually becomes stable by learn-

ing its environment over a period of time. 

there might be a case when a node leaves the network. in such a situation,

no packet can be delivered successfully through the paths that go over that particular

node. As a result of this failure, pheromones of that path will be evaporated and other

paths will start getting priority in selection. if the leaving node returns to the network,

this path will be established again. otherwise, due to periodical pheromone evapora-

tion, it will become a dead link and be removed permanently.

Equation 3. pheromone evaporation

formula
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Pseudo-Representation of the Proposed Algorithm

this pseudo-code (see Appendix) is a virtual representation of the proposed algo-

rithm that works on each node of the network. execution of this proposed algorithm

is also associated with a set of control variables, which are unique for each packet.

these variables hold information regarding status and route of different packets and

are being encapsulated within the packet header. table 1 describes detail about nec-

essary control variables.      

when a packet arrives, the adaptive_routing() procedure is being called and handed

over the responsibility to perform the required job. this root procedure gradually

makes decisions and calls necessary sub-procedures to perform further actions. it

extracts control variable from the packet headers and takes one of the following

actions:

Action A

if the current node is found as the destination, it receives the packet, extracts control

variables, constructs a backward packet, assigns packet_status as ‘backward’ and

delivery_status as ‘successful’ and sends this packet back to the immediate last node

from where it has arrived. 

Action B

if the current node itself is the source and the packet is a backward packet with deliv-

ery status successful, it indicates end of the journey for that particular packet. on

Name Size 

(bit)

Description

packet_status 1

keeps track of forward and backward packet. 1 and

0 are the value for forard and backward packet,

respectively.

delivery_status 1

keeps track of whether a packet has been delivered

successfully or not. 1 for successful delivery, other-

wise 0.

total_length 32

stores number of hops travelled from the source to

the destination (total length of the path).

path_length 32

stores number of hops traveled from the source on

the way to the destination with respect to current

node.

path 32 x n

this is a list storing address of the traveled path by

a specific packet. length of this field will be deter-

mined by the path_length.

Table 1. control variables.
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receiving such packets, receiver node destroys them and deposits pheromone on the

proper path. 

Action c

if it is identified that the current node address already exists in the path list of the

packet, it indicates this packet has already been forwarded through this node, i.e., it

is creating a cycle. in such a situation, this packet will be sent back to the previous

node by changing its packet_status to ‘backward’ and delivery_status to ‘failed.’ this

special approach also solves the ‘count to infinity’ problem8 that occurs in the con-

ventional distance vector Routing.

Action d 

if none of the above situations match with a received packet, root procedure calls

next_router_selection() procedure to select next node. this procedure classifies each

packet as one of the followings:

class A: A forward packet whose destination is reachable from the current node.

class B: A backward packet with successful delivery

class c: A backward packet with delivery failed

class d: no more paths to go

for a forward packet whose destination is reachable from the current node, this pro-

cedure finds probabilities for each outgoing path excluding the one this packet has

already used to arrive. Based on calculated probabilities and with the help of the

decide_next_router() procedure, it finds the next appropriate node for the consider-

ing packet. then it includes the next node address in the path, increases path length

and returns selected next node address. for a backward packet with successful deliv-

ery, it selects the last address of the path as next node, discards this address from the

path, decreases path length and deposits pheromone on the path through which this

packet has arrived. for a backward packet with delivery status ‘failed,’ it calculates

corrected probability and sends the packet accordingly. if there is no path left to send

the packet, it changes packet status to ‘backward’ and delivery status to ‘failed’ and

sends back this packet to the previous node.

other procedures, such as calculate_probability(), decide_next_router(),

deposite_pheromone() and evaporate_pheromone() work as described earlier in the

mathematical design section. these are mainly responsible for incorporating Aco

into a routing algorithm.

the pseudo code for this algorithm is presented in the Appendix to this paper.

Results and Evaluation 

A self-made simulator implemented on c++ is used to evaluate performance and

behaviour of the proposed algorithm. this simulation mainly concentrates on meas-
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uring and evaluating adaptive natures of the algorithm. A 50-node scenario is con-

sidered, taking two nodes as source and destination. three different and complex

paths are available to reach the destination from the source node. Among the paths,

path 2 is the best one while path 3 and path 1 are the second and third best, respec-

tively. Measurements of the following four issues have been taken into account to

evaluate the proposed algorithm:

• change of probability

• growth of pheromone intensity

• Randomness of the selection

• packet sending performance

change of Probability

change of probability is measured over the period of 900 packet send time from the

source node to the destination. initially, when the very first packet was sent, proba-

bility of each path was equal, i.e. 0.33. As time increased, gradually the best path was

established and the remaining two almost reduced to zero. the main rationale behind

this behaviour is implicated in the special pheromone deposition mechanism by the

backward packet on its travelled paths. Backward packet deposits more pheromone

on the shortest paths compared to other paths, which are relatively larger. As intensi-

ty of a path is proportional to its selection probability, eventually the probability of

getting selected for best path also increases. figure 7 shows change of probability of

different paths within an interval of 100 packet send period.

Growth of Pheromone Intensity

in this phase of evaluation, again 900 packets were sent. Measurement was taken

within an interval of each 100 packet send time. initially, pheromone intensity of all

three paths was 1. figure 8 shows the change of intensity due to pheromone deposi-

tion on the experimental paths. the result clearly demonstrates that the best path

received more pheromone deposition and its intensity increased drastically. initially,

intensity of the other two paths also increased but gradually their rate reduced to zero,

which also lowered their chance of being selected. 

Figure 7. change of probability in

the test topology
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Randomness of the Selection

Randomness of the selection has been measured for the same network topology over

five different runs. instead of using default functions, a new well-distributed random

number generator is proposed with this work. this random number generator is

responsible for maintaining a stable selection for this algorithm. figure 9 shows the

result where it is clearly noticeable that for five different experiments, variation of

path selection is very marginal.

Packet Sending Performance

Although change in selection probability, intensity of different paths or stability of

selection function are key elements of this algorithm, in terms of evaluation they are

subordinate results. ultimate success of this algorithm mainly depends on how effec-

tively and efficiently it uses best paths to send packets from the source node to the

destination. in this final phase of evaluation, the total number of packets sent through

each path is measured for the same topology discussed earlier. like previous experi-

ments, in this phase measurement is taken over the period of 100 packet send time.

figure 10 clearly shows that as time increases, more packets are being sent through

the best path i.e. path 2. More than 90% of packets are delivered through this path

whilst the other two paths receive less than 10% of packets together. it also proves

Figure 8. growth of pheromone

intensity 

Figure 9. Randomness of the selec-

tion
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success of the proposed algorithm and its proper facilitation with Ant colony

optimization.  

Conclusion and Future Work

in this work we proposed an adaptive routing protocol for MAnets. this protocol

incorporates the principle of Ant colony optimization to discover routes from the

source node to the destination. design of different adaptive parameters was the main

concern of this work, although a complete overview of the proposed technique was

also presented. we used a self-made simulator implemented on c++ as the test bed

to evaluate and observe performance of different parameters.   

the evaluation section clearly shows that probability of suitable paths

quickly converge towards a higher value which eventually makes the sender select

best paths in most occasions. this special nature of the technique reduces bandwidth

overhead of the network by not sending frequent control information. it has the intel-

ligence to decide the suitable path depending on its parameters. through the final part

of the evaluation we have shown that most of the packets always go through the best

paths.     

this work mainly deals with design issues, but its success on self-made sim-

ulator also indicates its potential to provide adequate services for wireless networks.

our future objective is to implement this algorithm for MAnets using opnet26 and

compare its performances with Aodv and dsR on simulator as well as on real

world.   
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Appendix

Procedure adaptive_routing()

source = extract_source()

destination = extract_destination()

previous = extract_previous()

total_length = extract_total_length()

path_length = extract_path_length()

Path = extract_path()

packet_status = extract_packet_status()

delivery_status = extract_delivery_status()
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if(destination == current_router)

packet_status = backward

delivery_status = successful

construct_backward_packet(packet_status, deliv-

ery_status, Path, path_length)

exchange_packet()

next = previous

else if(source = current_router & packet_status =

backward & delivery_status = successfull)

length_ratio = total_length - path_length + 1

deposit_pheromone(current_router, previous,

length_ratio)

if(Iprevious > λ)

evaporate_pheromone()

end_of_the_journey()

else if(current_router ∈ Path)
packet_status = backward

delivery_status = failed

next = previous

else

next = next_router_selection(source, previous,

destination, Path, packet_status, delivery_status)

update_header(packet_status, delivery_status,

total_length, path_length, Path)

send_packet(next)

end procedure

procedure next_router_selection(source, previous, desti-

nation, Path, path_length,packet_status,delivery_status)

A = load_local_routing_table()

if (packet_status = forward & Ecurrent router >1)

P = calculate_probability(A, previous, destina-

tion)

next_router = decide_next_router(P)

Path = Path ∪ {current_router}
path_length = path_length + 1



169

else if (packet_status = backward & delivery_status

= successful)

length_ratio = total_length - path_length + 1

deposit_pheromone(current_router, previous,

length_ratio)

if(Iprevious > λ)

evaporate_pheromone(current_router)

Path = Path \ {previous_router}

path_length = path_length – 1

next_router = second_last_of_the_path(Path)

else if (packet_status = backward & delivery_status

== failed)

P = calculate_corrected_probability(A, previous,

destination, Path)

if (P has at least one value)

next_router = decide_next_router(P)

Path = Path ∪ {next_router}
path_length = path_length + 1

packet_status = forward

else

next_router = Path ∩ {outgoing_edgescurrent router}

return next_router

end procedure

procedure calculate_probability(A, Source, Previous,

Destination)

for all i in A except Previous

Find It =  Σ Ii
for all i in A except Previous

Pi = Ii / It
return P

end procedure

procedure decide_next_router(P)

for all i in probability list P

construct roulette_wheel based on the probability P

selected = spin(roulette_wheel)

return selected

end procedure
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procedure deposite_pheromone(current_router, previous,

length_ratio)

from the routing table A

Iprevious = Iprevious + Q / length_ratio

end procedure

procedure evaporate_pheromone(current_router)                                                

for all link i in the current_router

Ii(new) = Ii(old)/GCD (I1(old), I2(old), ... , Ik(old))

end procedure
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